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THE DISAPPEARANCE OF THE CONCEPT OF EMPIRE  

Or, The Beginning of the End of Empires in Europe from the 18th 

Century* 

 

Emmanuelle Jouannet (Université Paris I Panthéon-Sorbonne) 

 

The Empire is a wife without dowry, a resounding and majestic 
word that is neither of any use nor any advantage.  Neither 
Ferdinand II nor any of his predecessors possessed any 
province, any fortress, or even a palace in the entire empire in 
his capacity as Emperor. 
(17th Observation of the Princes of the Empire, of the 6th of April 
1644).1 
 
I came too late; nothing of greatness remains to be achieved. I 
agree, of course, that I have had a fine career; I have steered a 
fine course. But how different from Alexander! When he 
announced himself to the people as the son of Jupiter, all of the 
East believed him.  As for me, if I were to declare myself the 
son of the Eternal Father, there is not a peasant-woman who 
would not whistle at me as I passed.  The peoples of today are 
too enlightened. 
(Napoleon I to Decrès, on the day following his coronation as 
Emperor).2 

 

The thesis on the end of the concept of empire that I develop in this article is based upon a 

particular hypothesis; it is a tentative thesis, and one that in no way seeks to settle once and 

for all “the” meaning of the evolution or the nature of the phenomenon of empire or of 

imperialism. I simply begin with the problem posed by the impossibility of understanding the 

contemporary uses of the term “Empire” from an internationalist perspective, and seek to 

respond to this through a historical interpretation of the evolution of the concept, linked to 

the emergence of the modern State and of international law. The conviction that underlies this 

                                                 
* This article has been modified to reflect the discussions that followed its oral presentation at New 
York University in March 2008, and was translated from French by Euan MacDonald.  I would like to 
extend my warm thanks to Frederick Cooper and Jennifer Pitts for their critical observations, which 
have enabled me to add depth and nuance at certain crucial points of this analysis.  The title of the 
piece has also been reworked to reflect their very relevant observations; even if, as is undoubtedly the 
case, we remain in open disagreement over the concept of empire itself.  
1 17th Observation of the Princes of the Empire, in Voyager à travers l’histoire (www.memo.fr).  Cited 
in L’équilibre européen. De la fin du XVè à la fin du XVIIIè siècle (Paris : PUF, 1976) p. 138.  Livret’s 
short book is, like those of Jean Tulard and Paul Hazard, of monument of erudition; unfortunately, all 
three authors on occasion use quotation without providing full citations, so I have not been able to 
verify these.  All three are, however, leading figures in the field in France, and I am confident in the 
accuracy of the quote as they give it.  Of course, in these cases, I will indicate that the only citation 
available is that of one of these authors. 
2 Cited in Jean Tulard, Le bonapartisme (Munich: SE, 1977) p. 7. 
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article is that internationalists too often study the principles, concepts or other doctrines used 

in the international sphere, such as the concept of empire, without taking sufficiently into 

account the history of international law and of international legal thought. Much 

contemporary work is devoted to sociological analyses of, or to political science or 

international relations approaches to, the concept of empire; much work analyses 

international legal concepts in relation to other disciplines, but not enough does so in relation 

to history.  This article will undoubtedly have accomplished at least part of its objectives if it 

succeeds in shedding light on the problematic of empire, establishing a link between that 

problematic and the history of international law; if it enables us to evaluate that which is 

happening before our eyes through connecting it to the grids of intelligibility with which the 

study of the past provides us. 

 

 

I. Introduction: Napoleon I arrived “too late”  

 

The current Emperor of Japan, Akihito, is the last head of state in the world to carry 

such a title (although his father Hirohito did renounce his “divine status” in 1947).  Is 

he truly emperor of an empire, or is it merely a symbolic title?  In responding to this 

question, I would like to begin with the following – thoroughly surprising – statement 

made by Napoleon I on the day after his coronation: 

 

“I came too late; nothing of greatness remains to be achieved. I agree, of 

course, that I have had a fine career; I have steered a fine course. But how different 

from Alexander! When he announced himself to the people as the son of Jupiter, all of 

the East believed him.  As for me, were I to declare myself the son of the Eternal 

Father, there is not a peasant-woman who would not whistle at me as I passed.  The 

peoples of today are too enlightened”.3 

 

This constitutes a striking avowal of impotence and dismay at the very moment at 

which this man has reached the height of his power; the very moment at which he has 

been crowned Emperor, and dominates a large part of Europe.  It seems to me that 

these few words say it all, reflecting the intuition of the “Emperor” that a previous 

world – in which empires existed – has come to an end, giving way to a new one in 

                                                 
3 Ibid. 
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which there exist only states with imperialist policies.  This is also the epoch in which 

the jus gentium imperial is definitively abandoned in favour of a jus publicum 

europeanum;4 the law of peoples becomes an inter-State law, and no longer the law 

applied to non-Roman citizens.  It is not particularly relevant, in this regard, that 

others before him may have said the same, or something similar; while it is true that 

every new emperor is always compared to his predecessors within a particular 

framework of meaning (which I will explain below), there is something different 

about both this avowal by Napoleon I and the actual situation in which it is made.  

Certainly, in this short passage, he intends to emphasise above all else the absence of 

any divine justification for his imperial status; however, he is also speaking to the 

foundations of his political authority and legitimacy as Emperor.  “The peoples are 

too enlightened”, Napoleon tells us – after the Age of Enlightenment; and it is this 

fact that makes all the difference here.  Napoleon I was only Emperor because he 

proclaimed himself as such, and he remained – to use an expression common in the 

17th century – merely “Emperor in his own kingdom” [empeur en son royaume]; that 

is to say, in reality a mere Head of State (just as all of the other Princes of Europe had 

become), and not an emperor.  This change, in my view, encapsulates very nicely 

what I refer to here as the “disappearance of the concept of empire”.   

 

The political reality of empire has almost ceased to exist in this period in Europe; 

instead, what continues to subsist is above all the imperial impulse, the desire to build 

anew a fantasised empire.  Napoleon is crowned Emperor in the very same place as 

was Charlemagne, in a ceremony accompanied by all the symbols of empire – the 

striking images, the powerful evocations of the past.  Despite all of this, however, he 

realises that this time he cannot change the course of history; he cannot turn back the 

clock and recreate a politico-legal form that has disappeared – a form that cannot be 

realised in an age in which Europe has become a society of sovereign States.  He 

cannot be a true emperor because the imperial political system, with its particular 

juridico-political rationality, no longer exists; rather, he is simply at the head of a 

powerful modern State seeking to aggressively dominate its neighbours. 

 

                                                 
4 These terms are taken from the title of the book by Slim Laghmani, Histoire du Droit des Gens, du 
Jus Gentium impérial au jus publicum europeanum (Paris: Pedone, 2004). 
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The ambiguity of the position in which Napoleon found himself was expressed fully 

in the senatus-consulte organique du 28 floréal an XII (often referred to as the 

Constitution of the 18th of May, 1804), which stated as follows: 

 

“The government of the Republic is entrusted to an Emperor, who takes the 

title of Emperor of the French.  Napoleon Bonaparte, serving First Consul of the 

Republic, is Emperor of the French”.5 

 

The ambiguity of his undertaking enabled Napoleon to reconcile certain opposing 

principles, but in territorial and legal terms the First Empire was not to have any 

descendents.  It was not sustained by any genuine ideology, other than that Napoleon 

would have had some difficulty in proclaiming himself “King of the French” after 

1789.  And Napoleon III made no attempt to repeat his uncle’s domination of Europe, 

content instead to reclaim the title alone and to call the French State that he ruled the 

“Second Empire”. 

 

II - The Replacement of the Concept of Empire by that of the State: The 

Example of Vattel 

 

The concept of empire – understood as signifying a particular politico-legal form – 

disappeared almost entirely from the European legal literature around the 17th century.  

At the point at which the notion of the State began to correspond to a concrete reality, 

“empire” disappeared from treatises on the law of nations and the law of nature, in 

favour of the emergence of the juridico-political concept of the State, and of the 

sovereign who was “emperor in his own kingdom” (Rex est imperator in regno suo). 

 

Prior events and ideas continued, of course, to leave their imprint upon the present; 

the notions to which these had given rise, however, were no longer accepted as given. 

Instead, they progressively disappeared, just as did the image of the two swords 

representing spiritual and temporal power, and thus the struggle between – and the 

role for – the Papal and Holy Roman Germanic Empires.  The ambitions of the Pope 

and of the Emperor to establish an empire eventually ran up against both the internal 

                                                 
5 Taken from Imprimés de travail du Conseil d'Etat; see the Glossary at 
http://www.napoleonica.org/ce/ce_glo.html.  
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divisions within Europe and the constitutions of nation-States.  It is, however, true 

that the spiritual Papal Empire was in some senses easier to bring into existence than 

its temporal counterpart; and there did come a time in Europe in which the imperial 

ambitions of the Papacy seemed almost to have brought about the unity of the 

Christian world (if we recall, for example, that the Pope could – quite literally – bring 

the sovereigns of Europe to their knees before him).  In 1245, Pope Innocent IV 

deposed the Emperor himself, Frederick II, at the Council of Lyon – an event that 

marked the peak of Papal imperial ambitions.  The Empire of Charles V (1519-1555) 

existed, for its part, at the “juncture between the two worlds” [charnière des deux 

mondes]:6 it united 35 million people under a dynastic union of 17 crowns.  It is worth 

noting, however, that in reality Charles V surprisingly shared the opinion of 

Bartolomé de las Casas on this issue.  Chaunu quotes him as asking “do we have the 

right to stay in this country, in which we are usurpers?  I am not the legitimate 

sovereign of the Indies”, and illustrates that he would gladly have given them a 

thousand times over in exchange for Burgundy in France.7  Although he was without 

doubt the last Germanic Emperor to share the dream of a universal monarchy, in the 

end, discouraged, he abdicated his different crowns and his disparate territories.  His 

Empire was then divided between the Hapsburgs of Spain and those of Austria.  The 

spiritual Empire of the Papacy was ultimately defeated both in fact and in idea, just as 

was the Holy Roman Empire, which also disappeared – in part due to being 

undermined and torn apart by its internal divisions, but also as a result of the 

emergence of new powers in Europe: the States.  The idea of spiritual and temporal 

supremacy remained only in the imagination fostered by ceremonies for the election 

of Popes or the coronation of Emperors.  “Empire” continued to exist only as an 

honorific title, at most allowing certain privileges and a few territorial dependencies 

to be gained. 

 

If we reread the manuals on the law of nature and the law of nations written around 

the 17th and 18th centuries, it is of particular interest to note that the few references 

that do exist to the notion of imperium are scattered throughout the works, mentioning 

it only in passing and never in terms of any sustained analysis.  This scattering – even, 

                                                 
6 Maurice Duverger, “Le concept d’Empire”, in Duverger (ed.), Le Concept d’Empire (Paris: PUF, 
1980) p. 11. 
7 Pierre Chaunu, “Débats”, in Duverger, op. cit. n. 6, p.275. 
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on occasion, complete absence – of comment on the issue signifies, as clearly as if 

had been made explicit, the disappearance of the concept as a useful referent in the 

juridico-political theory of the epoch; indeed, it shows the almost complete 

indifference that authors at this point had towards the notion of empire in comparison 

with other long-standing issues (such as war, peace, the notion of the sovereign State, 

sovereignty (subsumed within imperium), the rights and duties of sovereign powers, 

etc.). The term imperium remains, but it has become synonymous with “sovereign 

power”, and no longer with “empire” in the sense of “imperial power”.  It no longer 

signifies a group of territories united under the authority of one emperor, as had the 

imperium romanum;8 instead, it is used merely to refer to the sovereignty of the 

Prince.  A little more specific research into this matter, going beyond the use of the 

term itself, is sufficient to show that the notions of “Holy Roman Germanic Empire” 

or of “emperor” arise only in those sections dealing with titles and privileges.  And 

that which was previously called “Empire” was by this time reduced, in reality, to 

this: a title that, to be sure, afforded the Emperor certain privileges and prerogatives, 

and a symbolic (if often profoundly contested) role, but that signified nothing more in 

terms of power or of effective political configuration. 

 

The reason for this is that the State progressively comes to replace the Empire as the 

modern political configuration in Europe.  We see the full realisation of this, from a 

conceptual point of view, in the work of Vattel, as it is here that we find the definitive 

theorisation of the concept of the modern State.  In this regard, it is particularly 

interesting to note that the two notions – of the modern State and of modern 

international law – come, in a logical and very symmetrical manner, to be fully 

developed for the first time at the same moment, within the thought of Vattel; 

although we have no way of knowing whether it was Vattel’s interest in international 

relations that led him to develop the concept of the State, or whether, conversely, it 

was not until he had perfectly mastered his conception of the State that he was able to 

theorise international law in its classical form (i.e. as inter-State law).  That said, the 

importance of Vattel’s dual contribution to political and international thought must be 

emphasised. From the complex, yet ineluctable, harmony between the State and the 

                                                 
8 It seems that, in Roman times, the Greek term arché was used to denote this political and territorial 
configuration.  See Thucydides, Histoire de la guerre du Péloponnèse (Paris: R.Laffont, translated by 
J. de Romilly, 1990). 
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international legal order that binds it, emerged a more refined understanding of an 

almost perfectly systematised theoretical model in which there was no longer a place 

for empire; rather, it was the ideas of equilibrium, confederation or community 

between sovereign European States that came to structure the complex play of 

international relations.  Vattel’s elaboration of the State qua modern State, and qua 

subject of international law, marks the moment at which the concept of empire 

disappears from the politico-legal theory of the period. 

 

1. The internal construction of the modern State 

Vattel brought about a decisive rupture with conceptions, commonly accepted at the 

time, of the “patrimonial State”, introducing instead his own institutionalised 

conception.  He used the terms “State” and “nation” interchangeably – yet this 

terminological dualism is not entirely neutral; rather, it stems from a very particular 

understanding of the State.  For Vattel, the State is the legal personification of the 

popular collectivity, and as such is the sole and only possible holder of sovereign 

power.  This kind of affirmation is familiar to us today, even if some would see in it a 

mistaken conflation of certain related yet different notions, such as those of “People”, 

“Nation” and “State”.  Doctrinal evolution would later specify the meanings of these 

concepts, but in Vattel’s day they were not charged with the different meanings that 

have subsequently been assigned to them by legal and political doctrine.  What Vattel 

was seeking to achieve through this consistent identification of the State with the 

Nation was simply to invert received wisdom, and to definitively disassociate the 

person of the Prince – or of the government more generally – from that of the State.  

He could easily have integrated multinational States, in the sense that this term has 

subsequently taken, into his theory.  The particularity of his contribution lies above all 

in his famous critique of the patrimonial nature of States; indeed, it is on this precise 

point that he departs most notably from the doctrine of Christian Wolff.9  

 

To be sure, Vattel’s predecessors in the Natural Law school, in particular Henri 

Cocceius,10 Christian Thomassius,11 and later Barbeyrac and Burlamaqui, had already 

                                                 
9 Emer de Vattel, The Law of Nations: Or, Principles of the Law of Nature Applied to the Conduct and 
Affairs of Nations and Sovereigns (Philadelphia: Johnson & Co., trans. J. Chitty, 1883), Preface, p. xvi. 
10 Autonomia Juris Gentium, Ubi Natum Inde Inter Gentes Discrimen Civitatis Mediatae et 
Immediatae, Liberae et Non Liberae, Alioq. Ad Illustrationem Juris Gentium Ac Publici Spectantia 
Plenissime Eruuntur (Francfort: Zeitler, 1692). 
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criticised the old notion of the patrimonial State, without ever having drawn all of the 

logical consequences from their own work in this regard.  According to the theory of 

the patrimonial State – still adhered to in the 17th century by Pufendorf, Grotius, and 

the vast majority of their successors – the Prince could hold sovereign power as a full 

proprietary right, and thus the State as his patrimony.  “It can happen”, wrote Grotius 

in his The Law of War and Peace, “that a King can have a right of property over 

certain peoples; in such cases, he can transfer that right”.12   

 

“[I]t is another characteristic of supreme sovereignty”, according to Pufendorf, “that 

the manner of holding it be either plenary or more or less limited.  For some are said 

to hold their kingdom by way of a patrimony, while others are said to keep it in the 

way of use only, and with a kind of right of usufruct”.13  And these different manners 

in which sovereignty can be held reflected different ways in which it could be 

exercised.  Where a kingdom was patrimonial, the Prince that governed it was entitled 

to alienate his sovereignty – sell it or give it to whomever he wished; he could also 

govern his subjects as he saw fit.  The theory of the patrimonial state is thus logically 

accompanied by this arbitrary practice of power – and it was on these grounds, on the 

basis of this question of the exercise and the finality of power, and not that of the 

essence of the State, that subsequent authors, and above all Vattel, came to reject the 

idea of the patrimonial State. 

 

Even if a majority of works during this period make use of the notion of the 

patrimonial State, the earliest condemnations thereof can be found in the writings of 

the major commentators on Grotius and Pufendorf.  Christian Wolff himself criticised 

those authors that purported to conflate sovereignty and property, imperium and 

dominium. “It is an error to fail to distinguish between empire (imperium) and estate 

(dominium), and it is crass confusion to conceive of an empire as a sort of estate that 

includes subjects and their goods, or at least their land, the control over which belongs 

                                                                                                                                            
11 On this, see Fabien Jarras, Christian Thomasius (1655-1728), un précurseur des Lumières? 
(Strasbourg:, Thèse Lettres, 1975) pp.342-343. 
12 Hugo Grotius, Droit de la guerre et la paix (Amsterdam: Chez Pierre de Coup, 1724; reprinted, 
Caen: Université de Caen, 1984), XII, p.139. 
13 Pufendorf, Of the Law of Nature and Nations (Oxford: Clarendon Press, trans. Oldfather, 1934) 
Volume II, Book VII, 14, p. 1078. 
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to the leader of the society”.14  The undeniable importance of these critiques should 

not, however, mask their intrinsic limits.  In effect, despite the fact that such authors 

insisted upon differentiating sovereignty from property, they did not for all that 

proceed to call into question the very idea of the patrimonial State itself.  Authors 

such as Barbeyrac and Burlamaqui maintained that, in any event, a State could be 

patrimonial if this were freely consented to by the people.15  This perspective 

represents, in fact, an at least partial inversion of the position held by Grotius and 

Pufendorf, who tended to consider, on the basis of both contemporary practice and 

historical examples, that truly patrimonial States were those that had been conquered 

by force, and that had, as a result, come to form part of the property of the victor.  

Conversely, Barbeyrac and Burlamaqui, basing their views instead on the doctrinal 

elaboration of the principles involved, considered that a State’s patrimonial nature – 

which could carry heavy consequences for its people – could only be justified on the 

basis of consent freely given by the citizenry.  Put otherwise, the latter authors viewed 

sovereignty as always in principle alienable – but only in a voluntarily manner.  It is, 

moreover, for this reason that they equally acknowledged that such voluntary 

alienation was always ultimately revocable in cases of extreme emergency.16  

 

Compared to the evident fragility and weaknesses of these critiques, Vattel’s work 

appears radically different in scope, insofar as he abandons altogether any notion of 

the alienability of sovereignty, whether voluntary or forced.  He was convinced by 

both Burlamaqui and by Wolff of the idée-force of popular sovereignty, and, drawing 

equally on the lectures given by Locke and the Monarchomaques of the 16th and 17th 

centuries,17 made it the key to his entire construction of the State.  Contrary, in effect, 

to his predecessors, he refused to acknowledge that sovereignty can be transferred 

                                                 
14 Reprinted in Principes du droit de la nature et des gens. Extraits du grand ouvrage de Wolff, 
(Amsterdam: M.M.Rey, 1758; reprinted, Caen: Université ed Caen, 1988) V, III, II, note*, p.303. 
15 For Berbeyrac, see Grotius, Droit de la guerre et la paix, op.cit, note 11, I, III, XI, 4, p.134: “In truth, 
nothing prevents the Power from engaging in commerce, there is nothing in that contrary to the nature 
of things; and, if the agreement between the people and the Prince states explicitly that the Prince has 
the full right to alienate the Crown, then this would be, if you will, a patrimonial kingdom, in 
opposition to which we could refer to the others as usufructary kingdoms”.  For  Jean Jacques 
Burlmaqui, see Principes de droit politique (Amsterdam: Chatelein, 1751; reprinted, Caen: Université 
de Caen, 1984) V1, VII, p. 86.  Burlmaqui repeats almost word for word Berbeyrac’s note above. 
16 Vattel, op. cit. n. 8, VII, VIII, VI, 2, p.332; and Vattel, op. cit. n. 14, II, V, p.174. 
17 This influence is attested to by the direct references that Vattel makes to these authors.  See, for 
example, the 1830 edition of The Law of Nations, which contains a number of reference that Vattel had 
not included in the 1758 edition.  See Vattel, Droit des gens... (Paris: Laemmert, 1830) I, IV, §45, 
pp.79-80, §50, pp.83-84 et §51, p.85. 



 10 

from the people to those that manage the State: put simply, he conceived of 

sovereignty as being definitively and intrinsically popular in nature.  Sovereignty 

belongs only to the nation – or to the people, the terms being synonymous for Vattel – 

and it is an inalienable right of the collectivity. 

 

“We have shown”, declared Vattel in Book I of his Law of Nations, “that a State 

cannot be a patrimony.  But it may be that a nation, either through unbounded 

confidence in its Prince, or for some other reason, has intrusted him with the care of 

appointing his successor (…) This neither is nor can be an alienation, properly so-

called.  Every true sovereignty is, in its own nature, unalienable.”18 

 

Vattel’s critique of the notion of the patrimonial state is all the more apposite in that it 

cannot be reduced to a defence of the principle of the inalienability of national 

sovereignty alone.  Rather, it is based on the closely correlated principle of the 

“personality” of the State.  In truth, this latter notion was not new to Vattel either, 

even if it had been elaborated in somewhat curious fashion by earlier authors such as 

Locke and Montesquieu.  To be sure, until Vattel, it was more a case of two lines of 

thought that had developed in parallel without ever genuinely coming together: on one 

side, the thinkers of popular sovereignty; and on the other, involving more often legal 

than political scholars, the theorists of the notion of the personality of the State.  

Conceived of previously by Althusius, this idea of the “person of the State” was 

developed in more rigorous form by Thomas Hobbes, and then progressively enriched 

by the subsequent works of a whole group of jurists from the Natural Law school, 

most notably Samuel Pufendorf and Christian Wolff.19  In reality, their respective 

contributions took differing forms; yet they were able to furnish, by the beginning of 

the 18th century, a general framework within which the basic elements of the concept 

of the personalty of the State were fixed, and to which Vattel – as the last successor of 

the Natural Law school – became the rightful heir.  In any event, as noted above, 

Vattel takes this concept and integrates it with the principle of popular sovereignty – 

then an entirely novel association.  The State is, for Vattel, above all a collectivity of 

human beings, a nation; capable, in virtue of its sovereignty, of governing its own 

                                                 
18 Vattel, op. cit. n. 8, I, V, §69, pp.69-70. 
19 See my observations on this point in Emannuel Jouannet, Emer de Vattel et l’émergence doctrinale du 
droit international classique (Paris: Pedone, 1998) pp.255ss. 
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affairs, even as the sovereignty that it possesses is itself both a sign and a necessary 

criterion of its ability to act independently.  And it is through this conceptualisation of 

the State – that is, as an autonomous grouping of human beings endowed with the 

capacity to act on their behalf – that Vattel transformed it into a subject, and not an 

object, of law.  Adjusting almost imperceptibly an old idea, Vattel showed that civil 

society – and thus, for him, the State – is created entirely on the basis of an original 

associative pact.  It is in concluding a contract of union between themselves, and in 

accepting majority rule (which alone allows for the expression of a single, common 

will), that individuals ground the existence of the State as a moral and sovereign 

person.  In the preliminaries to his Law of Nations, he writes as follows:20 

 

 “Nations or States are bodies politic, societies of men united together (…)  

Such a society has her affairs and her interests; she deliberates and takes resolutions in 

common; thus becoming a moral person, who possesses an understanding and a will 

peculiar to herself, and is susceptible of obligations and rights”.  “From the very 

design”, he continues in Chapter I of Book I, “that induces a number of men to form a 

society which has its common interests, and which is to act in concert, it is necessary 

that there should be established a Public Authority to order and direct what is to be 

done by each (…)  This political authority is the sovereignty.”21 

 

Immediately following these statements, Vattel specifies that this sovereign authority 

belongs to the entire body of individuals that together form the State.22  From this 

point on, given that the State is the sovereign union of an assembled multitude, it can 

no longer be treated as an object.  For Vattel, it follows directly from this that the 

State – understood as subject rather than object – cannot in any case, or under any 

circumstances, form part of the patrimony of the Prince that governs it.  To conclude 

otherwise would represent an absurd reification of the State: not merely, in the view 

of this jurist from Neuchâtel, a non-sense, but also and moreover a profound error, in 

that the Prince who holds the State as his patrimony will inevitably be led to make use 

of it in furtherance of his personal interests alone. 

 

                                                 
20 Vattel, op. cit. n. 8, Preliminaries, §§1-2, p.1. 
21 Ibid., I, I, §1-2, pp.17-18. 
22 Ibid. 
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In terms, then, of the argument developed by Vattel, we can how his identification of 

State/sovereign collectivity (and not of nation-State, in the sense that the term 

“nation” would later take on with German romanticism) enabled him to break 

definitively with earlier conceptions of the State.  By making the people the 

irrevocable holders of sovereignty, Vattel demonstrated a contrario the impasse at 

which the classical conception – which afforded the Prince legally definitive title to 

sovereign power – had arrived.  He showed that it is the existence of the body politic, 

of the collectivity, that characterises the State, and that we cannot abstract de jure in a 

way that ignores this basic element.  It is worth stressing, in this regard, that Vattel 

was here concerned with the domain of law, and not that of fact; that is, he 

acknowledged with regret that such patrimonial kingdoms existed in reality, but 

essentially reproached both his predecessors and his contemporaries for having 

included, even accidentally, in their legal accounts of the classification of States the 

notion of “patrimony”.  Resulting, undoubtedly, in part from a particular secular 

tradition, in part from practical observation (and in particular the understanding that 

these authors had of Oriental peoples, whom they tended to oppose to those of Europe 

– an idea theorised by Montesquieu in his putative link between despotic powers and 

warm climates (The Spirit of Laws V, XV)), this distinction nonetheless remained for 

them fundamentally legal in nature. It did not represent, as it did for Vattel, a factual 

deviation identified through the application of a legal model that they had elaborated, 

but rather a particular legal form of the State.  From this perspective, it is also 

interesting to note that Vattel did not locate the phenomenon of the patrimonial State 

in the distant lands of the Orient, choosing rather to demonstrate its perverse effects in 

European States through an examination of the questions of succession, alienation and 

disposition of the Kingdom. 

 

The State thus became definitively institutionalised in the thought of Vattel.  His work 

marks its advent qua modern State; indeed, in many ways qua State tout court.  When 

the State is conceived as an entity entirely separate from the Prince that governs it, it 

becomes a unit quite distinct from its composite elements, capable of perpetuating 

itself through time; changes in government can no longer in any way affect its nature 



 13 

as a State.23  And this fully realised construction of the legal notion of the personality 

of the State was based upon an unequivocal affirmation of the more political notion of 

popular sovereignty.  From this perspective, we should note that Vattel’s work is 

anterior, and thus a precursor, to that of Jean-Jacques Rousseau and Immanuel Kant, 

in that he is among the first to thematise the concepts of the State and of the 

personality of the State for which his successors would become famous.24 

 

In sum, this internal theorising of the sovereign state was implicitly conducted against 

the ancient notion of empire.  It was constructed around its opposition to empire in 

three ways, which came increasingly to be instituted in reality: 1) Empire was 

characterised by the personalisation of power in the person of the Emperor, while the 

modern State is characterised by a movement towards the de-personalisation of power 

(whatever its de facto manifestations), corresponding to its institutionalisation.  2)  

Empire was a construction based upon a religious or divine foundation; the modern 

State, on the other hand, is constructed around a movement towards the secularisation 

of political power. 3) The territory of an empire was, in principle, unlimited, or at 

least always potentially extendable; the modern State, on the other hand, is 

constructed around a very clear movement towards territorialisation and the very strict 

delimitation of frontiers. 

 

2. The external subjection of the State to the law of nations 

On each of these points, therefore, Vattel represented a significant advance on earlier 

writers (although, of course, the brief comments above far from exhaust the content of 

his theory).25  His goal, however, had never been to elaborate a theory of the State or 

of public law more generally; he only “scribbled” [crayonné] – to use one of his own 

                                                 
23 These elements are commonly acknowledged today as constituting some of the basic aspects of the 
legal personality of the State.  For an excellent summary, see Olivier Beaud, “ La notion d’Etat”, 
Archives de philosophie du droit, 1990, T.35, p.133. 
24 Think, for example, of the terms in which Kant formulated the second preliminary article of his 
project on “perpetual peace”: “No independently existing state, whether it be large or small, may be 
acquired by another state by inheritance, exchange, purchase or gift.  For a state, unlike the ground on 
which it is based, is not a possession (patrimonium).  It is a society of men, which no one other than 
itself can command or dispose of.  Like a tree, it has its own roots, and to graft it into another state as if 
it were a shoot is to terminate its existence as a moral personality and make it into a commodity…”.  
See Kant, “Perpetual Peace: A Philosophical Sketch”, in H. S. Reiss and H. B. Nisbet (eds.) Kant: 
Political Writings (Cambridge: Cambridge University Press, 1991) 93, p. 94. 
25 The relations between the State and the individuals that constitute and govern it are also understood 
in a novel manner.  It is thus very instructive to read Vattel on taxes (op. cit. n. 8, I, XIV, §183); on the 
organisation of the police and of justice (ibid., XIII); and on the “domain” (ibid., XX-XXI). 
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terms – this general theory of the State for its utility with regard to his work on the 

law of nations.  His stated aim was to deliver a complete and systematic treatise on 

the law of nations, which could serve as a guide to the European sovereigns of the 

time.26  The very idea of the personality of the State contains within itself this 

subjective aspect of subjection to law: as the State is a person, it can be the bearer of 

rights and obligations assigned to it by a legal order that is, by definition, superior. 

 

 “A state or civil society”, notes Vattel in the preliminaries to The Law of 

Nations, “is a subject very different from an individual of the human race; from which 

circumstance, pursuant to the law of nature itself, there result, in many cases, very 

different obligations and rights”.27 

 

This short passage encapsulates clearly the dual aspect of Vattel’s contribution in this 

regard.  Not only is the State to be regarded as a subject, but also and moreover as a 

subject different in nature from the individuals that together constitute it.  In this way, 

States come to be subjected to a law – the law of nations – that is very different from 

the natural law applicable to individuals.  When States, as subjects of law, begin to 

display their own particular characteristics, it is only proper that they be subjected to a 

legal regime that is equally particular and distinct.  It is precisely in this double 

movement – the specification of the State as a subject of law, and the correlated move 

to render autonomous the law of nations intended to govern it – that lies Vattel’s 

decisive rupture with his predecessors, and thus the undeniable originality of his 

celebrated treatise. 

 

“Every nation”, Vattel was thus able to write, “that governs itself, under what form 

soever, without dependence on any foreign power, is a Sovereign State, Its rights are 

naturally the same as those of any other state. Such are the moral persons who live 

together in a natural society, subject to the law of nations”.28 

 

3.  Equilibrium and the disappearance of empire as a juridico-political form 

                                                 
26 Ibid., Preface, pp. xxiii-xxiv. 
27 Ibid., Preliminaries, §6. 
28 Ibid., I, I, §4. 
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We have, at this point in history, fully arrived in the era of States – States that should, 

according to Vattel, be tolerant with regard to religion and respect the liberties of all.  

These are the States theorised within the framework of the twin concepts of 

sovereignty and personality, in a manner opposed to that of empire.  At no point does 

Vattel concern himself with empire as a particular juridico-political configuration; 

and, as the son of a Protestant refugee, he appears even less interested in the hoary 

theory of the two powers, spiritual and temporal.  We have also by now arrived in the 

era of the law of nations, understood in the sense of international law.  Vattel’s 

elaboration of a legal system founded upon the sovereignty and personality that were 

at last acquired by the State, directly applicable to and imposed upon a community of 

free and equal States, would prove to have considerable longevity, as it led to the 

construction of a model – referred to as “classical” today – that would endure until the 

middle of the 20th century.  And, with this, doctrine moved on, quite naturally, to a 

defence of the policy of equilibrium between these sovereign and equal states.29 

 

Vattel applied himself, with considerable realism, to making concrete observations of 

the Europe of the 18th century.  Always attentive to prevailing international realities, 

he rediscovered in this regard the taste for observation, for empirical study of the facts 

of the type that Leibniz had espoused, and which the systematism of Wolff had done 

much to obscure.  The States of Europe were, by this stage, sufficiently linked by 

multiple economic and political ties that Vattel envisaged them forming a great 

Republic – which would, however, be entirely distinct from the Civitas Maxima 

proposed by Wolff, and which Vattel rejected.  According to Vattel, the Europe of his 

time formed “a kind of republic, of which the members – each independent, but all 

linked together by the ties of common interest – unite for the maintenance of order 

and liberty”.30  These comments simply reflected what was to become a commonplace 

in the discourse and also in the practice of the period, at least until the Revolution of 

1789.  Despite, then, various historical upheavals, this idea was to remain profoundly 

anchored in the European spirits.  We find it, for example, perfectly reflected once 

again in the comments of an anonymous observer upon the partition of Poland 

between Russia, Prussia and Austria in 1793: 

 

                                                 
29 Pierre Jeannin, L’Europe du Nord-Ouest et du nord aux XVIIè et XVIIIè siècles (Paris: PUF, 1969). 
30 Vattel, op. cit. n. 8, III, III, §§47-49. 
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 “Certain maxims and conventional laws, founded upon natural law and on 

general utility, that for two hundred years have been religiously observed by the 

Powers of Europe in their reciprocal conduct, have given rise to the view that this part 

of the world as a kind of Republic, of which the States that compose it are the 

members.”31 

 

In effect, for Vattel, this image was above all an expression of the system of 

equilibrium as strategic, political principle that could bolster the stability of European 

States while respecting their independence.  This European “equilibrium” of course 

referred to Western Europe; but also to Eastern Europe, through the policies of the 

Russians, the Polish, the Hungarians and the Ottomans, a fact that often receives little 

attention.  Through Vattel’s individualism, therefore, the Europe of the 18th century 

was furnished with a legal and philosophical basis in which all States became fully 

sovereign, with no intention of yielding to the imperial policies of any one State, Pope 

or Emperor.  Natural law itself commanded that each State must be respectful of the 

freedom and independence of all others; given this, it seemed impossible to 

recommend anything other than the establishment of a balance of powers between 

them in order that none could dominate the others for any length of time.  Within this 

framework, equilibrium, or the Balance of Powers, no longer functions as a mere 

means; rather, it becomes an end in itself.32  Empire is by this stage no longer 

considered at all as a means of guaranteeing peace or reducing violence. 

 

                                                 
31 Anonymous, Examen du système des cours de Vienne, de Petersbourg et de Berlin concernant le 
démembrement de la Pologne (London, 1773) p. 6; cited in Marc Belissa and Gilles Ferragu (eds.),  
Acteurs diplomatiques et ordre international fin XVIIIème siècle-XIXème siècle (Paris : Ed. Kimé, 
2007) p.7. 
32 There is an abundant literature bearing witness to this change from the 17th century onwards.  
Particularly noteworthy among the early works are Le bouclier d’Etat et de justice contre le dessein 
manifestement découvert de la monarchie universelle, de François Paul de Lisoa, published in 1667; 
l’ Examen de conscience sur les devoirs de la royauté (1734) by François Fenelon; la Dissertatio de 
Aequilibrio Alioque Legali Iuris Gentium Arbitrio In gentium Controversiis Pacis Tuendae Causa 
Interposito by Louis Erasme, published in 1720, les Réflexions touchant l’équilibre de l’Europe (1743) 
by J.C. Wagner; and also the Dissertatio De Trutina Europae Quae Vulgo Appellatus “Die balance von 
Europa”, Praecipua Belli Ac Pacis Norma, published Louis Martin Kahle in 1744, the famous 
Professor from Göttingen who became the tutor of Frederick II from 1753. There was, moreover, the 
short book by David Hume, Of the Balance of Power, published in Amsterdam in 1754. All of this 
literature reflected a practice that had become commonplace by the beginning of the 18th century.  
Lastly, on the notion of equilibrium, see the very recent work by Richard Little, The Balance of Power 
in International Relations : Metaphors, Myths and Models (Cambridge: CUP, 2007). 
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Previously, to be sure, in for example the France of Henry IV and of Richelieu, 

European equilibrium was still framed in terms of empire (the Holy Empire).  And the 

hopes raised in Germany by the election of the Emperor Maximilian – who, under the 

influence of the jurist Ulrich Zasius, tolerated both Catholicism and Protestantism, 

and thus represented the unity of the two major Christian religions – was evident.  

Henry III said of him that he was “the most accomplished gentleman of his time”.33  

At this point in time, the Empire still appeared as both meaningful and beneficial, as it 

itself enabled a certain equilibrium to be maintained, and different religious faiths to 

coexist.  The role of both the Pope and the Emperor had already become that of 

“elective dignitaries” [dignités électives], but they still exercised genuine influence, 

and continued to do so until around about the 17th century – when the influence of 

European States was still on occasion evaluated in function of who had been 

designated Pope or Emperor.  In 1696, Tommaso Campanella wrote, in prison, a book 

that still defended the idea of the universal empire of the Pope: The Monarchy of the 

Messiah.34  This, however, represented a last stand in a changing world.  The situation 

of the Empire became, in 17th century Europe, completely paradoxical – as illustrated 

by the Princes of Germany themselves, when they defined it in the following terms in 

a circular sent to French plenipotentiaries on the 6th of April 1644: 

  

“The Empire is a wife without dowry, a resounding and majestic word that is 

neither of any use nor any advantage.  Neither Ferdinand II nor any of his 

predecessors possessed any province, any fortress, or even a palace in the entire 

empire in his capacity as Emperor.  It is for this reason that many German Princes, 

believing themselves incapable of bearing the burden, have refused it…”35 

 

And France’s defence of the interests of each German Prince against the Empire was 

recalled, after Westphalia, in the following terms in a Royal Ordinance of 1725: 

 

 “At the time of the conclusion of the Treaties of Westphalia, those who were 

principally involved regarded as essential to the equilibrium and the balance of 

Europe the privileges and rights that were procured for the Princes of the States of the 

                                                 
33 Cited in Livet, op. cit. n. 1, p. 138. 
34 Tomasso Campanella, The Monarchy of the Messiah (1606-1607) (reprinted in French as Monarchie 
du Messie (Paris: PUF, 2002). 
35 Livet, op. cit. n. 1. 
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Empire; and which, in setting the rights of the Court of Vienna, prevent the Germanic 

body and that Court – which can only act in furtherance of common interests – from 

ever forming a single body, which would indeed prove formidable to all other 

European Powers”.36 

 

Even although, in the 18th century, we still see an imperial title bestowed upon Maria 

Theresa of Austria by the signatory powers to the Peace of Aix-la-Chapelle in 1748 

(which brought to an end the War of Austrian Succession), this was nothing more 

than a “simple ceremonial cloak” [manteau d’apparat], permitting her above all to 

justify the recovery of certain territories, such as Silesia.  Politicians, moreover, had 

some considerable difficulty in grasping the reality of this “Empire” that sought to 

subsist across a group of different States, as is well illustrated by the following French 

instructions to its Ambassadors after the Seven Years’ War: 

 

“The Germanic body is perhaps the most complex body politic ever to have 

existed (…) The Princes of the Empire can be considered in terms of three different 

relations: 1) relative to the Empire; 2) relative to their own States; and 3) relative to 

foreign powers (…) Such is the condition of a Prince of the Empire, according to the 

fundamental laws, and in principal according to the Treaties of Westphalia, which 

have become the political code of Germany and which the King is obliged to maintain 

(…)  France is charged with the oversight of everything that happens within the 

Empire.  It is the principal function of His Majesty’s Minister to the Imperial Diet to 

devote himself to the observation of everything that might upset the balance of 

powers, or the public status of each member of the Empire”.37 

 

Here, we are witnessing what I referred to in the title as “the beginning of the end”, 

progressive and near-ineluctable, of empire as an important entity either in reality or 

in political and legal theory. Vattel’s role was only to theorise this trend, bringing to 

completion the modern concepts of the State and the law of nations; and this 

conceptual, political and legal substitution – theorised since the 18th century – 

progressively came to be reflected in concrete reality in the course of the following 

two centuries. Political theory, such as that of Benjamin Constant, began in effect to 

                                                 
36 Ibid., pp. 83-84. 
37 Ibid., p. 124. 
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echo that of certain jurists; Constant, for example, emphasised that the idea of empire 

ran, from this point on, contrary to the nature of European nations.  It had become 

counter-nature [contre-nature].38 

 

It is fascinating to see how a concept that had been so important a few centuries 

beforehand can begin to disappear from legal and political literature, and from the 

conduct of sovereigns and those who enact the laws, until the point at which it appears 

anew; this time, however, in what has become the institutionalised context of States.  

This does not, of course, mean that it was no longer spoken of at all either within or 

outwith political and legal theory; where it did appear, however, it was no longer used 

in the same manner.  Already between the 16th century of Grotius and the 18th century 

of Vattel, we can discern the difference in the virtues that are espoused by each.  In 

the 16th century, education includes the history of empires (most notably the Roman 

Empire), and the imperial idea continues to be cultivated through that of the hero.  Les 

vies des homes illustres remains the bible of the Renaissance humanists.39  The hero is 

he who is presented in all his grandeur, his admirable devotion to his cause, who often 

has an imperial mission to accomplish – a mission as political as it is cultural, in that 

he fights for the creation of a cosmopolis based upon the strongest spiritual values; a 

global polity based not upon an internal equilibrium between cities, but rather 

incarnate in the person of the leader of all constituent parts of the imperial entity.  

Julius Cesaer, Alexander the Great – these were the once-living incarnations of this 

ideal.  The example of Charlemagne was also taught, and praised in certain popular 

songs, such as the famous Chronique de Turpin. Empires were, however, unstable; 

and they created unstable equilibria.  They no longer appeared as a guarantee of 

security through the suppression of internal wars, clans, or inter-city conflict, nor of 

providing increased resistance to external enemies.  The dream of the pax romana no 

longer inspired belief; and neither, following the numerous religious wars, did that of 

the pax christiana.  Empires fall, and fragment. 

 

                                                 
38 Benjamin Constant, De l’esprit de conquête et de l’usurpation (1814; Paris: Imprimerie Nationale, 
1992) p. 61. 
39 See the classic works by Paul Hazard, La crise de la conscience européenne. 1680-1715 (Paris: 
Fayard, 1961), and by Raymond Aulotte, Plutarque en France au XVIème siècle (Paris: Klincksieck, 
1971). 
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Moving forward to the 18th century, the modern idea of the Balance of Powers was 

espoused in opposition to this cult of the hero, of the Emperor, as illustrated well by 

David Hume.40  It seemed more reasonable, more neutral, more effective – and it 

fitted perfectly into a world of States.  The reckless, conquering heroes – even politics 

itself – were no longer praised; rather, the social contract, the rule of law and of 

peaceful Princes who attempt to resist aggressors and maintain peace within their 

States were lauded.  Equilibrium was thus also moral.  Virtue was no longer viewed 

as valour, heroism or the quest for a hegemonic peace; rather, it was to be found in the 

pursuit of wellbeing, security and happiness of peoples.  The internal balance of 

powers, as espoused by Montesquieu, thus translated into an external equilibrium in 

relations between States, and a moral equilibrium between Princes.  Yet Montesquieu 

proposed, prior to Vattel, the idea of a genuinely federative Europe, which poses the 

more the question of unity rather than that of balance; the question of how to resolve 

the problem of the unity of European nations whilst escaping the domination of 

empire.41  This old dream of federative States was to reappear subsequently in the 

work of Saint Simon (The Reorganisation of European Society, 1814), Victor Hugo 

(The United States of Europe, 1849), and even Proudhon (The Principle of 

Federation, 1862). 

 

III. Conclusion: The Concept, the Idea and the Fantasy of Empire 

 

Contemporary thought on the notion of empire takes its shape from a scattered 

array of different themes, which have not proved capable of providing a sense to the 

different legal experiences, past and present, that we seek to encapsulate within that 

term.42  On this, at least, everyone seems in agreement. Moreover, we project many 

fantasies, fears, anxieties, and even considerable nostalgia onto the idea of empire 

today, aware, in the background, of that ancient fault line that the empires of the East 

and West had traced between themselves.  Yet it is clear that, generally speaking, the 

                                                 
40 David Hume, “Of the balance of Power”, in Essays, Moral, Politic and Literary (London: SE, 1787). 
41 Montesquieu, Réflexions sur la monarchie universelle (1762; reprinted, Geneva: Droz, 2000). 
42 On the multiplicity of definitions and experiences, see M. Duverger (ed.), Le concept d’empire 
(Paris : PUF, 2002); Michael Doyle, Empires (Ithaca: Cornell University Press, 1986); Anthony 
Pagden, Peoples and Empires. Europeans and the Rest of the World, from Antiquity to the Present 
(London: Phoenix Press, 2002); Thierry Menisser (ed.), L’idée d’empire dans la pensée politique, 
historique, juridique et philosophique (Paris: L’Harmattan, 2006); et Les empires, Questions 
internationals (La documentation française, n°26, juillet-aout 2007). 
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notion of empire is nowadays very strongly rejected, and regarded with suspicion as 

soon as it is invoked – even although it is also currently enjoying an unrivalled revival 

in fortunes.  But is there not here an abuse of the usage of the term “empire” itself, 

whether employed in a negative or a positive sense? For example, we seem to talk 

incessantly of empire today, be it in terms of globalisation, some form of “global 

governance”,43 or an American – or even a European – Empire.44  We speak of it now 

as we spoke previously of the French, British and German colonial empires, and, 

earlier still, of the Empire of Napoleon, or the Holy Roman Germanic Empire; those 

of China, Japan, the Turks, the Persians and, of course, the Romans themselves.  We 

also, however, make appeal to apparently contradictory notions such as that of the 

“liberal empire”, the “democratic empire”; an “empire-by-invitation”, and even an 

“anti-imperial empire”.45  Yet using “empire” as a common denominator to refer to 

experiences both past and present in this fashion has only served to reawaken the 

recurrent questions on the issue, and to reaffirm what appears – to me at least – to be 

the impossibility that the concept of empire will furnish us with a better understanding 

of the functions of, and the processes affecting, current political phenomena. 

 

“The skill of the historian”, wrote Paul Veyne,46 “lies in large part in inventing 

concepts: these new concepts remove the impression of discomfort or strangeness to 

which certain situations give rise, at the same time clarifying those situations and even 

giving us the impression that ‘we have always known’.” 47  The concept discovered, or 

                                                 
43 See Michael Hart and Antonio Negri, Empire (Cambridge MA: Harvard UP, 2000); and Susan 
Marks, “Empire’s Law”, 10 Indiana Journal of Global Legal Studies (2003) pp. 449 et seq. 
44 See Emmanuelle Jouannet and Hélène Ruiz-Fabri (eds.), Impérialisme et Droit international en 
Europe et aux Etats-Unis (Paris: Société de législation comparée, UMR de Droit comparé de Paris, 
Vol. 13).  In terms of the European example, see also the latest work by Ulirch Beck Edgar Grande, 
Pour un empire européen (Paris: Flammarion, 2004); and for the US, that of Michael A. Ledeen, The 
War Against the Terror Masters (New York: St Martin’s Griffin, 2003). 
45 See the article by Barbara Delcourt, “La séduction du concept d’impérialisme libéral auprès des 
élites européennes : vers une définition de la politique étrangère de l’Union Européenne?”,  in E. 
Jouannet and H. Ruiz-Fabri, op.cit n. 40, pp. 73 et seq.  See also Pierre Moreau Defarges, L’Union 
européenne, empire démocratique? (Paris: Notes de l’Ifri, 2002); Geir Lundestad, “Empire by 
Invitation”? The United States and the Western Europe. 1945-1952”, 22(3) Journal of Peace research, 
(1986) pp. 263 et seq.; and Manuel BARROSO, Le Monde (7 Oct. 2005), cited by Delcourt, supra, p. 
77. 
46 Paul Veyne, “L’histoire conceptualisante”, in Jean Le Goff and Pierre Nora (eds.), Faire de l’histoire 
(Paris: Gallimard, 1981) V.1, p. 103.  A concept is only a genuine concept if it is useful for defining 
situations: it must be comprehensible in terms of its practical effects, and not as a vague concept that 
can be used as a general catch-all category, which does not correspond in reality to anything 
observable.  It must be intelligible in and of itself with regard to the manner in which it is used, and at 
the same time it must be a generalisation from concrete experiences. 
47 Ibid. 
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perhaps simply highlighted, by the historian enables us to describe concretely lived 

experiences, from which the concept itself is a generalisation.  However, although I 

am in full agreement with the quotation from Veyne above, I want to note here that it 

is also without doubt part of the work of the historian of ideas to dispel the 

ambiguities provoked by the use of old concepts, in order to avoid prolonging 

uselessly uses that can appear as archaisms or anachronisms in thought.  There are 

thus moments, situations, cases in which a juridico-political concept that had been 

relatively effective at a given moment begins to impede subsequent thought, to give 

rise to new problems more readily than it resolves those for which it was developed; 

and in doing so reveals its weaknesses, as much internal as external.  It becomes 

problematic, and this itself can serve to fuel further research.   

 

It is in this way that the notion of empire appears today: as a problematic concept that 

should now be duly problematised by the gaze of the historian.48  I have thus here 

sought to propose a research hypothesis that will enable us to better understand the 

problematic character of this concept, by beginning with Vattel’s era and the 

concomitant emergence of international law and the modern State in Europe in the 

18th century.  I began with the very simple hypothesis that the emergence of the 

concept of the State must, without any doubt, have had repercussions, at the very least 

indirectly, for the concept and the practice of empire.  However, the conclusions that I 

have drawn from my research go much further than I had anticipated at the outset: it 

seems to me that from this period – roughly speaking, the 18th century – onwards, we 

witness the progressive disappearance of the concept of empire in Europe, in the 

philosophical sense of the term “concept” (that is, that which synthesises a real, 

concrete experience and thus enables us to frame reality).  Empire begins, little by 

little, to fade away in reality as a result of the organisation of Europe – and 

subsequently the entire planet – into States, to the extent that it has today become a 

mere “idea”. It remains as a possibility within our thought, but only on the basis of a 

practice no longer in existence.  Being a mere idea does not, of course, necessarily 

make it an empty one.  It retains, qua idea, a theoretical utility in that it represents a 

form of knowledge; it is not false, it is not a fiction and it plays an important role in 

enabling us to learn about and reflect upon particular political configurations, their 

                                                 
48 See Menissier, op. cit. n. 38, p. 12. 
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norms and their values.  It could also have practical effects, should it one day again 

become an effective way of framing the real world – a possibility not without some 

relevance, given the weakening of the State as a result of certain regionalised and 

globalised phenomena;49 indeed, some commentators have claimed that this has 

already happened.50 For the moment, however, “empire” remains, to my mind at least, 

simply a representation of a world whose time has come and gone. 

 

Genghis Kahn proclaimed himself “universal Emperor”; Egyptians believed that total 

disorder reigned beyond their boundaries; the Romans claimed to be the one and only 

Empire in existence; and the Emperor of China demanded that everyone recognise the 

“sovereignty of the son of Heaven”.  In none of these hypotheses does the 

international order exist; rather, there is “only the prolongation of the internal order of 

the empire”, based upon an idea of universal domination that is at once legal, moral 

and political.51  In this sense, empire was not compatible with international law.  Even 

if both the Romans and the Chinese were ultimately compelled to recognise other 

nations, and to confront the question of borders, Hadrian’s Wall and the Great Wall of 

China only staked out the boundaries of imperial influence, considering in doing so 

that the “others” on the outside were nothing more than savages and barbarians if they 

could not integrate themselves into this exclusive system.52  The self understanding of 

each empire was as – more or less – a world unto itself, a harmonious and 

autonomous cosmos confronted otherwise only by chaos.  This, to use Serge Sur’s 

memorable phrase, is “a voracious autism” [un autisme glouton].53 

 

The concept of empire existed – and preceded that of the State – in an era in which we 

had not genuinely mastered the notions of objective and subjective institutionalisation 

of the polity, or of the political association as a sovereign, moral person: the specific 

hallmark of the modern State.54  However, with the arrival of the modern State, the 

concept of empire became less and less effective at encapsulating subsequent imperial 

                                                 
49 At least insofar as these bring us close to a new feudal system: see Alain Minc, Le nouveau Moyen-
Age (Paris: Gallimard, 1995). 
50 See Beck and Grande, op. cit. n. 40, who defend the idea of the construction of a “European 
democratic empire”.  Is, however, a democratic empire still an empire? 
51 Duverger, op. cit. n. 6, p. 17. 
52 Ibid. 
53 Serge Sur, “L’empire ou le pouvoir comme monster”, in Les Empires, op. cit. n. 41, p. 5. 
54 See Jouannet, op. cit. n. 17, pp. 255 et seq. 
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experiences.  Of course, it did not simply disappear from one day to the next with the 

advent of the State, or with the conceptualisations thereof by Vattel or the other 

theorists of the State; such a hypothesis – and with it the idea of a decisive and 

complete rupture in the 19th century – would be absurd.  However, the advent of the 

concept of the State as signifying, in practical terms, a new juridico-political reality 

was, as I have already noted, the beginning of the end of empire; a gradual end in 

which the ancient imperial structures were integrated into new statal forms, and in 

which the practices, terms and titles of empire remained for a very long time tightly 

interwoven with those of the State.  It was an end nonetheless: the concept of the State 

came to overlap with the ancient juridico-political configuration of Empire (just as it 

did with that of the feudal relations of the Middle Ages).  And, in speaking of the 

“empires” of the 19th and 20th centuries, we ignore the phenomenon – by this stage 

both concrete and tangible – of State sovereignty (be it that of Great Britain, of 

France, of Belgium, of Austro-Hungary, etc.), which cannot but alter the reality of 

what a “colonial or multinational Empire” is when constructed around and through a 

sovereign State.  The different types of political configuration that accompany that 

which we refer to – either through convenience, tradition or conviction – as “colonial 

Empires” (such as mandates, colonies, protectorates, semi-sovereign States, etc.) 

belong to a different reality than that of the simple “nation-State”; that reality, 

however, by this stage exists only under the domination of such States.  From this 

perspective, it seems to me clear that we are at this point dealing with national States 

pursuing imperialist policies, in which the different constitutive parts of the “Empire” 

are under the dominion of the nation-State; they are subjected to a policy of imperial 

and colonial domination, and no longer constitute a vast assemblage of disparate 

territories united around the person of the Emperor, as they had in former times. 

 

Of course, we can use the term “empire” to designate the new composite politico-

legal forms of the 19th and 20th centuries, which went beyond that of the nation-State 

and which varied according to the policies of each State, but they must, in that case, 

be understood as historical notions; that is, as notions that were deployed during that 

period in order to describe a reality that was thought to be that of an empire, or that 

was represented as an empire for strategic purposes.  We can use the term in the 

context of these notions of the multinational or colonial empires because they refer 

back to a number of meanings and experiences that, during the period in question, the 
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term “empire” alone was used to describe.  We can thus quite correctly speak of 

“colonial empires”, deploying the language of the past – the language of the period in 

question; and, of course, historians must do so in seeking to reconstruct the lived 

experiences and representations of that period, which can only be drawn now from 

archival sources and documents.   

 

This should not, however, prevent us from having recourse – and this is the whole 

point of my argument here – to concepts that are not contained in the sources of the 

past.  In this regard, Reinhart Koselleck55 has argued persuasively that there are two 

different categories of concepts in the study of history: those of the past, and those of 

the period in which the historian is situated, both which can be employed at the same 

time, but at different levels of reflection.  Historians can – indeed, very often do – 

make use of the second category of concepts without anachronism, in order to more 

adequately describe the processes, the more-or-less profound phenomena of socio-

political transformation, of which the actors at the time were not aware, and thus were 

unable to conceptualise in a new manner.  It is only through detachment and critical 

reflection that we are able, at any given moment, to integrate the processes that were 

underway during the period in question within their much broader historical context, 

and to describe them using concepts other than those employed at the time – in the 

same way, for example, as the concept of “capitalism” is now used to describe periods 

in which the term itself was unknown.  This means that I am in no way seeking to 

disqualify the use of the term “empire” to describe a period in which the term itself 

was still in use; only to suggest that this should lead us to a critical reflection on the 

persistent use of this signifier when it perhaps no longer corresponded to the reality 

that it purported to describe.  New concepts can, after the fact, show themselves to be 

more adequate descriptions of that reality; and it is for this reason that I have here 

defined “colonial empires” as States with imperialist policies.  I – like everyone else – 

refer to them as “empires” in order to respect the usage of the period; I do not, 

                                                 
55 Reinhart Koselleck, Le futur passé. Contribution à la sémantique des temps historiques (Paris: 
EHESS, 1990) p. 115. There is a vast literature on this subject, but there is general agreement on these 
two levels of concepts (excepting, of course, post-modern critiques of history and affirmations of the 
complete diffusion of the meaning of concrete experiences).  On these issues, see in particular Antoine 
Prost, Douze leçons d’histoire (Paris: Seuil, 1996), pp. 125 et seq.; Max Weber, Essais sur la théorie de 
la science (Paris: Plon, 1965) pp. 180 et seq; and Pierre Bourdieu, “Sur les rapports entre la sociologie 
et l’histoire”, in Actes de la recherche en sciences sociales, n°106-107 (March 1995) pp. 116 et seq. 
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however, define them as empires in the sense that a detached and critical reflection 

upon that period can impart to the concept. 

 

The historian interrogates the past using the concepts of his own time.  He must, of 

course, also make use of historical concepts, but there is no need for him to forbid 

himself the use of those that are contemporary to his own period, and which perhaps 

permit greater “comparative intelligibility”; a new framework of intelligibility for 

confronting phenomena past and present. A true concept enables the deduction of a 

concrete and operative experience.  It defines the relevant property – or properties – 

from which will flow an entire series of consequences.  It has a logical, intellectual 

necessity with regard to the experiences that it synthesises.  Thus it is if we take a 

critical approach to the concept of empire, with regard to that which our theoretical 

(and not merely historical) reflection has enabled us to synthesise.  On the other hand, 

the historical concept of empire, as it was employed from the 19th to the mid-20th 

century, is constructed by a series of successive generalisations, and defined by a 

certain number of traits that are drawn from empirical experience alone.  The 

abstraction is incomplete, and always subordinated to specific and singular contexts.  

It is this that accounts for the major difficulties that historians have in defining what 

constitutes an empire – a difficulty that they almost always acknowledge at the outset 

of their works yet never really explain, contenting themselves instead with the idea 

that empires have taken multiple forms throughout history.   Thus imprisoned by their 

concept – no longer simply historical, but now historicized – of empire, they can 

never succeed in defining it; or, insofar as the seek to do so, they will simply relate, 

one after another, the different concrete historical experiences that have been grouped 

together under the term.  Empire is thus defined, very coherently, as a polysemic 

notion, one that is very supple and malleable, enabling us, for example, to 

differentiate between ancient and modern empires, or to speak of “old empires in a 

new world”.56  However, the descriptions and the notions used by the historian 

necessarily already incorporate his own reasoning to an extent, and refer implicitly to 

a more-or-less precise theory.57 The theoretical, non-historicised concept is nothing 

other than a more rigorous rendering of a critical and theoretical conceptualization of 

                                                 
56 Frederick Cooper, Colonialism in Question. Theory, Knowledge, History (Berkeley: University of 
California Press, 2004) p. 190. 
57 Robin G. Collingwood, The Historical Imagination. An Inaugural Lecture Delivered before the 
University of Oxford on 28 October 1935 (Oxford: Clarendon Press, 1935) p. 11. 
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empire, which also bases itself upon history, but does so in a manner that takes into 

account the whole range of ways in which the notion has been historically deployed.  

And, whatever his opinion, it seems to me that the historian can never fully 

differentiate between the historicised and the analytical concepts of empire; and, when 

he claims to be using only the former, he is in fact very often deploying the latter in 

its guise.  At the same time, however, the concerns raised by many with regard to the 

use of theoretical concepts must be taken on board; an analytical concept of empire 

must be used with extreme prudence if we are to avoid intellectual distortions, 

anachronisms and generalisations that do not advance, but rather hinder, the debate.58 

 

This being said, the appeal to a concept of empire that is intended to be at once 

pragmatic and theoretical in considering the historical reality of empires also stems 

from the conviction that we cannot simply use the term “empire” at will if we wish to 

retain for it any meaning.  We can, of course, discuss ad infinitum what this meaning 

might be, and this remains an open question.  Here, I have only sought to advance my 

own particular theory on this matter, which is that the meaning, the significance, of 

the notion of “empire” stems from its original – that is, pre-modern and pre-statal – 

historical roots.  This does not mean that so-called “modern” empires cannot exist, to 

the extent that they are not entirely divorced from prior practices (which remain 

intermixed with subsequent ones), but no-one can ignore the fact that such entities 

were constructed upon the modern State, nor that such a radical change must of 

necessity have not only historical but also theoretical consequences for the concept of 

empire.  For example, defining empire, as does Frederick Cooper,59 in terms of a 

phenomenon of incorporation/differentiation is particularly relevant as a general 

concept for accounting for the modalities of organisation over long distances and 

amongst different peoples, but the author does not take sufficiently, genuinely and 

historically into consideration the fact of the emergence of the State as central to this 

debate.  This approach, therefore, does not allow us to differentiate conceptually 

between the realities of ancient (non-State) empires on one hand, and those of 

powerful States putting colonial policies into practice on the other.  Of course, we find 

the logic of incorporation/differentiation in States with colonial policies, but this time 

in the context of a new politico-legal form; a form characterised legally by its 

                                                 
58 Op.cit, pp. 59 et seq. 
59 Op.cit, pp. 153 et. seq. 



 28 

sovereignty and its personality, and factually by its independence and its 

institutionalisation.  To fail to take this into account is, in my view, not only to ignore 

the fact that the State is the decisive juridico-political form of modernity, but also the 

ways in which the political can be structured by the legal. 

 

Thus, to use only the term “empire” to designate the “colonial empires” has the effect 

of erasing, without taking seriously into consideration, the novel reality of the State; a 

reality that established itself at the core of the European, and then the global, system 

from the 18th century onwards.  It is for this reason that I subscribe largely to the 

position of Hannah Arendt, who, with remarkable intuition, sought precisely to 

differentiate between empire and imperialism; or, put otherwise, between a specific 

juridico-political configuration (of which the Roman Empire provides one of the best 

examples) on one hand, and, on the other, a simple policy of expansion and conquest, 

monopolising and exploiting both men and goods.60  We should oppose, as Blaise 

Benoit has done so impressively, empire as an “institutional reality” to imperialism as 

a “movement”.61  We also very often confuse hegemonic (benevolent) policies with 

imperial (aggressively domineering) ones; or colonialism, imperialism and empire.62  

 

In reality, the exact date of the “end of empires”, the precise moment at which this 

occurred, remains an open question; and I remain sensitive to the arguments of 

historians who emphasise the relevance of the novel institutional experiences created 

by the imperial practices of national and multinational States during the 19th and 20th 

centuries, such as the French Union or Community, or the British Commonwealth.  It 

is also important not to forget the empires that continued to exist in the Orient until 

the structure of the European State imposed itself there also.  As noted above, even if 

the concept of empire began to disappear from the literature of the jurists working on 

the law of nations and the State in the 18th century, marking the beginning of the end, 

there was no single decisive rupture in reality, and subsequent practices did not break 

completely with those of the past.  I will thus leave to historians who have greater 

expertise than I in this field – assuming, of course, that they accept my thesis – the 
                                                 
60 Hannah Arendt, Les origines du totalitarisme. L’impérialisme (Paris: Gallimard, 2002); and the 
article by Alejandro Lorite Escorihuela “L’impérialisme comme produit dérivé : la doctrine 
internationaliste contemporaine aux Etats-Unis”, in Jouannet H. Ruiz-Fabri, op. cit. n. 39, pp. 223-285. 
61 Blaise Benoit, “L’empire : une politique de la volonté de puissance ? Nietzsche, la grandeur et le 
tragique”, in Menissier, op. cit. n. 38, p. 193. 
62 See Sur, “Conclusions”, in Jouannet Ruiz-Fabri, op. cit. n. 40, pp. 318 et seq. 
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task of dating more precisely the point at which “empire” actually disappeared from 

concrete reality.   

 

In any event, it remains the case that nowadays, in the 21st century, empire has 

become a mere idea, a historical notion; it is no longer a concept drawn from 

concrete, lived experience. And in doing so, it has – even more than previously – 

provided sustenance for numerous different fantasies of the imagination.  Of course, I 

fully acknowledge that it has always encouraged such fantasies, there is nothing new 

in that; and it seems to me that there remains, deeply rooted within the term, the trace 

of a vast, repressed collective unconscious that operates implicitly as a phenomenon 

of attraction and of repulsion on our juridico-political representations of reality.63  

Robert Folz has noted that the history of the imperial idea is “one of divorce between 

the theory and the realities, of incessantly challenged compromise between the 

limitless and the possible”.64  Jack Snyder was right to speak of the “myths of empire” 

underlying our representations;65 to my mind, however, we must go further than this, 

and begin to talk today of repression and fantasy in this regard; of certain 

psychological phenomena – understood, of course, in their generic sense – that can 

affect all actors and, indeed, the whole of contemporary political, historical and legal 

thought.  On many occasions the notion of empire has been pushed out, almost 

banished from thought, only to reappear then disappear once again, following 

moments of almost unconscious repression of a concept considered shameful, and 

periods of counter-investment in this repression in order to emphasise its positive, 

fantasised aspects.66  Compare, for a moment, the notion of the State with that of 

empire.  Is it not readily evident that the latter still provokes fear (and hope) in many? 

And that the former leaves a much more neutral, indifferent impression? 

 

                                                 
63 See Sigmund Freud, Totem et Tabou (Paris: Payot, 2004); Michèle Perron-Borelli, Dynamique du 
fantasme (Paris: PUF, 1997); and, of course, Nathaniel Berman, “Le fantasme et le droit”, in Passion et 
ambivalences : le colonialisme, le nationalisme et le droit international (Paris: Pedone, 2008) pp. 389 
et seq. 
64 Robert Folz, L’idée d’Empire au Moyen-Age (Paris: Aubier-Montaigne, 1992) p. 6. 
65 Jack Snyder, Myths of Empire. Domestic Politics and International Ambition (Ithaca: Cornell 
University Press, 1991). 
66 Nathaniel Berman is without doubt the internationalist who has best shown how our passions, our 
ambivalences and our fantasies are always present behind our rules, our histroical narratives, and our 
international legal discourses.  See Berman, loc. cit. n. 58. 
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In Madrid, in a Declaration of the 12th of July 1519, Chancellor Gattinara solemnly 

declared to Charles V as follows: 

 

“Sire, as God has conferred on you the immense grace of elevating you, above 

all the Kings and the Princes of Christianity, to a power whose equal was only ever 

possessed previously by your predecessor, Charlemagne, you are on the path to 

universal monarchy; you will reunite Christianity under a single leader”.67 

 

And, captivated by the Court of Emperor Menelik II of Ethiopia (1865-1913), the 

writer Henri de Montfried described it in the following manner: 

 

 “The prestige of the sovereign has become an entity in its own right.  It is no 

longer a man but an immortal principle of power, a kind of verb, that is at the origin 

of all things, and whose radiance maintains the life of its people”.68 

 

Napoleon I himself, after having lamented the fact of his overly-late arrival, drew 

comfort in exile on Saint Helena from emphasising his messianic role: 

 

 “Nothing now can destroy or efface the great principles of our Revolution.  

These grand and beautiful truths must live on forever (…) They shall rule the world: 

they shall be the creed, the religion, the morality of all nations; and, no matter what 

has been said, this memorable era will be linked to my person, because, after all, I 

have carried its torch and consecrated its principles, and because persecution now has 

made me its Messiah”.69  

 

The idea of empire is infused with a grandeur, a transcendence, a self-

aggrandisement, that the State simply does not share; and it is in this that the fantasy 

of empire – and not of the State – is located.  We are all, of course, familiar with idea 

of the “dream of empire”; who, though, has heard tell of the “dream of State”?70  

                                                 
67 Cited by Livet, op. cit. n. 1, p. 48. 
68 Henri De Monfreid, Ménélik, tel qu’il fut (Paris: Grasset, 1954) p. 241. 
69 Quoted in C.J. Herold, ed., The Mind of Napoleon (1995), New York, Columbia University Press. 
70 During the very interesting discussions that followed the presentation of this paper, the objection was 
raised that the idea of the State is just as capable of giving rise to fantasies as is that of Empire.  In 
truth, I simply don’t believe this: the fantasy of Empire feeds on certain underlying impulses that are 
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Empire gives rise to a huge number of fantasies, and thus to fantasised images of 

empire itself, which draw their substance from both internal and external sources: 

from desire, from the imperial impulse on one hand; and, on the other, from relations 

with the outside world, from an understanding of what its past historical reality 

actually was.  This fantasised image of empire results in the projection of a near-

perfect image, in which we find the aggrandisement of empire and of its epic heroism, 

its size, its grandeur, its reach, its imposing nature, and so on; to such an extent, 

indeed, that the actual lived reality of empire must without doubt have provoked 

brutal disillusionment.  Nietzsche took up all of the elements of this fantasy of 

“empire”, opposing it to the rule of law, to the smallness of the gentrified spirit of 

shopkeepers, to the social contract, and to peace without the spirit of conquest.  He 

radicalised the fantasy significantly in opposing the “life drive” of empire with the 

internal withdrawal and the negation of life represented by the rule of law and of 

morality within the State.71  Also, more generally, the idea persists that the imperial 

undertaking is buttressed by a kind of messianism, the sense of their being a mission 

to be fulfilled.  The great powers have always presented themselves as having a 

message to bring to the world – a message of civilisation, of religion, etc.  With the 

“dream of empire”, there is always something present that flows out beyond the actual 

reality of any given space; something that goes beyond the frontiers of the real. 

 

Yet there is also, with certain empires at least, a memory of domination, of the 

personification of power, and even of exploitation, which causes fear and which we 

thus seek to repress.   And we refer to as “empire” that which is considered as evil or 

maleficent, as we in Europe did with regard to the Turkish “Empire” from the point at 

which the Turks invaded first Eastern Europe, then the Balkans, then the West.  The 

word “empire” did not exist in Turkish, appearing in translations only as late as the 

19th century, having been introduced from the Western tradition.  Put simply, the 

notion of empire combines the fear of some with the nostalgia of others; indeed, both 

elements can be at play simultaneously within the same person, with the term 

“empire” being used, for example, to denounce in the strongest possible terms some 

contemporary practice of domination even as it gives rise, at the same time, to 

                                                                                                                                            
well known to psychoanalysis, pertaining to size, to grandeur, to a heroic dimension and to domination, 
that are integrated within the very notion of Empire, and not that of the State. 
71 See, for example, Nietzsche, Par delà le bien et le mal (Paris: Garnier-Flammarion, 2000) pp. 247 et 
seq. 
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feelings of regret for that which has become a mere utopia.  It enables us to condemn 

that which it is (revulsion) even as we yearn for its primitive, original form 

(fascination, attraction) that we might seek to bring back to life.  Or, indeed, the 

inverse is possible. 

 

It seems to me that it will be necessary to integrate into the analysis all of the above 

elements (the passage from concept to idea, the fantasy, the repression) if we are to 

grasp what empire represents in juridico-political thought, along with any continuity 

that exists in the succession of real and fictive empires.  All of the later empires in the 

West, and some in the East, struggled to establish themselves by invoking a prior 

historical model, in part imagined and fantasised; by deliberately seeking to inscribe 

themselves within this sense of continuity, driven by the (properly Western) desire to 

perpetuate the social and institutional model of the Roman world.  This need for 

continuity, which can be found even in the bloodthirsty, parodic, terrifying madness 

of emperors such as Bokassa I,72 is another almost constitutive experience of the 

notion of empire, when viewed from the perspective of the psychological effects that 

it can have at the level of both theory and practice.  Of course, being anchored within 

a tradition, within a particular historical symbolism, is a well known means of 

affirming or consolidating power in general, and imperial power in particular; it is, 

however, relatively easy to see that there was more than this consideration alone at 

play in the declarations reaffirming continuity across the centuries between empires 

old and new.  It takes the form of a particular “chain of meaning” [chaîne 

signifiante]73 that combines and associates in time and space the conscious and 

unconscious signifiers that intertwine in the histories of empires, and restore the truth 

of the – previously unconscious – desire of an individual, of a governmental elite, or 

even of an entire people to reaffirm this continuity.  As Alain Besançon has noted, 

“empires are eternally formed on the basis of a more or less deformed, more or less 

fantasised, model of a past empire”;74 perhaps more remarkably, however, this had 

already been perceived by some authors, such as Volney, at the end of the 18th 

century.  In making the same point in a different vocabulary, Volney’s polemic – 
                                                 
72 Bokassa I crowned himself “Emperor” of Central Africa in 1976, his “empire lasting for only two 
years.  On the role of parody in the juridico-political principles of international law, see Berman, 
Beyond Colonialism and Nationalism?  Ethiopia, Czechoslovakia, and "Peaceful Change”, 65 Nordic 
Journal of International Law (1996) 421. 
73 In the Lacanian sense of the term.  See Jacques Lacan, Ecrits, Volume 1 (Paris: Seuil, 1966) p. 502. 
74 Alain Besancon “Débat général”, in Le concept d’empire, op. cit. n. 6, p. 482. 
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decidedly fierce for the period – is altogether striking.  He declares that many find 

comfort within the imperial idea, as it confers “authority on the need to believe, which 

seems to be one of the basic attributes of human nature: such is the functioning of this 

nature that, when, in childhood, our nerves were struck by certain impressions, or 

became accustomed to certain habits, for the rest of our lives the words and even the 

sounds that are linked thereto have the magical power to provoke and to resurrect in 

us the same reactions, the same moods.”75 

 

Albert Sorel has summarised admirably the chain of signifiers in terms of the 

Napoleonic Empire in the following manner: 

 

“After Brumaire, Napoleon said: I am Caesar.  At the time of his coronation: I 

am Charlemagne.  After 1810: I am a Roman emperor”.76 

 

The Napoleonic Empire was thus a faux-Carolingian Empire, which was itself an 

imitation of that of Rome.  In Saint Petersburg, Catherine the Great attempted to 

revive the spirit of the Greek Empire.  She named her second grandson Constantin, 

procured for him a Greek nanny and a Greek education, and distributed medals on 

which one side she is depicted as the “Protector of Christians”, while on the other 

appears a burning mosque, symbolising the destruction of the Ottoman Empire.77  As 

King of Italy and Albania, and Emperor of Ethiopia, Victor Emmanual III styled 

himself in almost caricatured fashion after the Queen of England, Empress of India; 

while Mussolini declared that the “Fascist Empire” was the true heir of Rome: 

 

 “Italy at last has its Empire: a Fascist Empire, as it bears the indestructible 

hallmarks of the power of the Roman lictor”.78 

 

This claim is, of course, only a hypothesis, as it necessarily presupposes a particular 

definition of empire that could itself be contested.  As noted above, there is no single 

                                                 
75 Volney, “Histoire de Samuel” in Œuvres complètes (Paris: Firmin Didot, 1868) p. 622. 
76 Albert Sorel, L’Europe et la Révolution française, (Plon, 1908; republished, ASIN, 2003)Volume V, 
p. 280. 
77 Livet, op. cit. n. 1, p. 192. 
78 MUSSOLINI, “Discours du 9 mai 1936” in Calogero Alajamo, Sulle vie dell’Impero (Rome, 1936). 
Cited in Philippe Foro, “‘Salut al Duce, Fondatore dell’Impero’: L’idée d’empire dans l’Italie fasciste”, 
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notion of empire, but rather numerous different notions that do not easily lend 

themselves to synthesis within a single category.  The notion of empire that I 

stipulated (for research purposes) at the outset concentrates on that which constituted 

the core of the historical experience of ancient empires: the tension, for example, 

between the particular and the drive to universality, or the fact of personification of 

domination in a single leader, acting in favour of a hierarchical centre at the expense 

of the dominated periphery; all characterised, more often than not, by some kind of 

divine foundation, and a considerable expansion of territory.  All of these elements 

run counter to the strictly territorialised and institutionalised form, usually both 

secularised and depersonalised, of the concept of the modern State, developed around 

the 17th century in Europe before being extended to cover the whole planet.  My 

interpretation in this regard is not new, and it is tentative; and it in no way seeks to 

dispose once and for all of the issues surrounding the meaning of the evolution and 

nature of empire.  It began with the problem of the impossibility of understanding the 

concept of empire in terms of current political reality, attempting to confront this by 

examining the precise moment at which, and reasons for which, the concept 

disappeared from political and legal thought.   

 

It is, of course, possible to adopt other approaches to this question, even if they all 

seem to me to have problems of their own in many respects.  We could, perhaps, 

continue to refer to as “empires” all large, powerful states with imperialist policies; or 

we could multiply the number of possible categories open to us, adding to the ancient 

“territorial empires” their “colonial”, “multinational”, “ideological” and perhaps even 

“post-modern” counterparts.  In my view, however, approaches of this sort will only 

serve as a source of further confusion in the fields of human, social, historical and 

juridico-political science; and clearing up such confusion might itself open up new 

possibilities by imparting practical intelligibility to a historical, political and legal 

process that has until now escaped us. 

 

Other authors might suggest an even more simple interpretation, noting a general 

diffusion of the meaning of the notion of empire, and placing the emphasis instead on 

the irreducibility of difference and particularity of historical experience.  Such critical 

discourses, however, can become enclosed within their own radical nature, and risk 

distorting our perception of both politics and law; the profound challenge that they 
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represent to any all-encompassing conceptual constructs can ultimately serve to 

extinguish all idea or sense of empire, dissipating its general meaning within the 

singularity of concrete historical experience.  To do so is to lose the notion of empire 

within a complex web of nuance, depriving it of its own particular characteristics.   

 

From yet another perspective, in insisting as I have done here on the notions of 

fantasy and repression, we might be tempted to speak of an “ambivalent” concept of 

empire, which could include all of its different structural aspects, past and present.  

Yet, as illustrated well by Karl Popper,79 if the notion of ambivalence – in a Freudian 

sense – is relevant in describing certain phenomena of this type, an analysis founded 

on this basis alone can be blind to the fact that some oppositions or tensions can exist 

between terms that are in no way interdependent, but rather are radically distinct.80  It 

neutralises from the outset any other possible understandings of the notion in 

question, insofar as it postulates the existence of simultaneously opposing forces or 

tendencies that correspond to its original theoretical base.  Under this kind of 

approach, a conceptualisation of the history of ideas or of experiences can never be 

called into question by the incoherence of or contradictions in its basic hypothesis 

because, in a manner similar to both dialectic and “the cunning of reason”, it simply 

appropriates them into the functioning of the theory.  And although it without doubt 

remains a genuinely interesting perspective, it seems to me that it prevents the 

adoption of a certain critical distance vis-à-vis history if we insist on using it as our 

only explanatory framework. 

 

Lastly, we might adopt a “hyper-realist” approach to the issue in question, as many 

today do; yet this poses a still more fundamental problem with regard to the notion of 

empire, as it ultimately results in construing practically all politico-legal and 

internationalist experience in terms of the play of hegemonic forces.  This represents a 

dangerous reduction of empire to the status of a pure instrument of State power, 

achieved by means of a deliberate strategy of using and manipulating history to this 

end. 

 

                                                 
79 See Gilbert Hottois, De la renaissance à la post-modernité. Une histoire de la philosophie moderne 
et contemporaine (Bruxelles: De Boeck et Larcier, 1997) p. 338. 
80 See Paul Claude Racamier, Les schizophrènes (Paris: Payot, 2001). 
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I thus stand by the approach, presented here, of defining empire through an attempt to 

synthesise past experiences.  And if I speak of the “disappearance of the concept of 

empire”, this is intended to signify only that the concept remains effective in 

synthesising past experiences, but ineffective when applied to those of the present.  

The term, of course, survives; but it no longer synthesises the same reality.  This also 

means that, in my view, we have not witnessed the resurgence of genuine empires 

since the European conception of the State imposed itself upon the rest of the world 

(around the beginning of the 20th century).  This also means, ultimately, that the 

disappearance – although progressive – of the concept of empire was completed prior 

to the coming into being of the colonial and multinational empires of the 19th century, 

completing a process that began with the emergence of the State and of international 

law; thus, its disappearance is less the result of the internal contradictions of the 

bourgeois liberal nation-State (which was Arendt’s central thesis),81 less still the 

progressive replacement of war with commerce (as argued by Constant),82 but rather 

the result of the birth of a new politico-legal form of political association: the State.   

 

We thus moved from Empire to States, the latter endowed with imperium (sovereign 

power), perhaps multinatinal in nature, and pursuing imperialist policies; where 

before, then, the term “empire” had referred to a particular concept (insofar as it 

signified a reality, a concrete experience of a political and territorial form), it no 

longer signified this concrete experience because the nature of political regimes and 

societies had changed.  All such regimes had instead become sovereign States: some 

very large, some even multinational, some boasting a powerful army – yet they 

remained, for that, large States and not empires.83  Since the emergence of the modern 

State, there have existed powerful States pursuing policies of conquest and territorial, 

economic or political domination; that have entertained – and, indeed, still entertain – 

the idea of the mission civilisatrice; and that have created and managed vast 

groupings, be they federal, decentralised, multiethnic, colonial or authoritarian in 

                                                 
81 Arendt, op. cit. n. 54, p. 273: “Imperialism was born when the ruling class in capitalist production 
came up against national limitations to its economic expansion”. (English translation taken from 
Arendt, The Origins of Totalitarianism (Florida: Harcourt, 1973) p. 126). 
82 Constant, op. cit. n. 36, p. 58. 
83 This is why Nietzsche seems to me more a philosopher of imperialism than he is a “thinker of 
empire” [un penseur de l’empire], as, through the exercise of the will to power, he calls for a policy of 
expansion founded upon force and domination.  Compare Blaise Benoit, “L’empire : une politique de 
la volonté de puissance ? Nietzsche, la grandeur et le tragique”, loc. cit. n. 53, p. 191. 
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nature.  These are imperialist States, but they are not empires in the proper sense of 

the concept: and, in pursuing such policies, if they are founded on the principle of 

popular or national sovereignty, if they consider themselves to be democratic, then 

they are caught in an untenable contradiction.  They have formed either one enormous 

metropole, or a metropole combined with other non-metropolitan territories: both of 

these configurations, however, fit into the definition of the State.  They are always, 

and only, large States.   

 

It is this that characterised in particular the European “colonial empires” of the 19th 

and 20th centuries, which were able, in less than twenty years, to conquer millions of 

square kilometres of territory and their inhabitants.84  And the same can be said of the 

European “multinational empires”, such as that of Austria-Hungary from 1867 until 

its dissolution in 1918.  This multinational empire was composed of the Kingdom of 

Hungary and the different countries and kingdoms represented on the Council of the 

Empire.  It grouped together 13 different ethno-linguistic groups (including Germans, 

Slovaks, Hungarians, Czechs, Croats, Serbs, Bosnians, Poles, Ruthenians, Romanians, 

Slovenes and Italians).  Yet even this was no more than a large State, grouping 

together many different peoples – for the most part through voluntary association – 

and retaining the modern structure of the State.  The title of “Empire” stemmed from 

the fact that the sovereign was also the head of the Holy Empire, and considered 

himself to be the heir of the Emperors of Rome. 

 

From the pursuit of these imperial policies in the absence of empire – of the type 

currently being espoused anew by some Americans and Europeans – there also 

emerges a false idea of empire itself. It continues to haunt those that pursue it, not for 

the purposes of exploitation of others, but rather to ensure the universal propagation 

of their own values.  José Manuel Barroso, President of the European Commission, 

spoke some three years ago of the possibility that Europe could come to form an 

“anti-imperial empire”; contrary to what one might think, there is not necessarily a 

contradiction in these terms: 

 

                                                 
84 Yves Charles Zarka, “La question de l’empire aujourd’hui”, in Menissier, op. cit. n. 41, p. 219. 
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 “In the past, we had empires. Now we have, if I may put it this way, an anti-

imperial empire, which will allow us to manage globalisation in a way that respects 

our values”.85 

 

Barroso hopes that the European Union will follow the political configuration of the 

ancient empires as a vast, peaceful body politic (such as that governed by the pax 

romana) that has moved beyond the framework of the nation-State, opposing the 

nationalistic phenomena that are again troubling Europe, but without ever pursuing an 

aggressively imperialistic policy.  We find the same idea in the works of those authors 

who see in the Mediterranean expansion of the European Union and the possible 

integration of Turkey “the reconstitution of the Roman Empire at the moment of its 

fullest expansion”.86  Yet is it certain that European Union is genuinely seeking to 

bring about an “anti-imperial empire”?  The current policies of the Union suggest that 

the answer to this question is far from clear, focussing as they do to an ever greater 

extent on the conditioning of its external relations upon the imposition of its own 

values.  In this, they seem far removed from the juridico-political form of empire. The 

situation of the European Union strikes me, for the moment at least, to be precisely 

the opposite of that proposed by Barroso.  It forms part of the logic of juridico-

political practices that has evolved since the 18th century: the Union is not an empire, 

but rather an aggregate of States that continue to believe, in true “civilising” fashion, 

that what is good for them is necessarily good for the whole planet.87  Our politicians 

are no more certain of their fantasies, nor of the meaning of the notions to which they 

appeal, than are the rest of us; yet they remain always susceptible to what scholars 

have so aptly called “the imperial temptation”.88 

 

                                                 
85 José Manuel Barroso, President of the European Commission, Le Monde (7 October 2005).  Quoted 
in Delcourt, op. cit. n. 41, p. 77. 
86 Michel Cahen, “Vive l’Empire romain”, Passant (février-mars, 2003) n°43. See also Christine 
Ockrent, L’Europe expliquée à mon fils de Jules César à l’Euro (Paris: R. Laffont, 1999); and Marc 
Nouschi, En quête d’Europe. Construction européenne et légitimité nationale (Paris: Vuibert, 1994). 
87 See Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International Law, 
1870-1960 (Cambridge: CUP, 2001) and La politique du droit international (Paris: Pedone, 2007) pp. 
409 et seq. 
88 An expression often applied either to Europe or to the United States: see Michel Pinton, Europe de 
Bruxelles ou la tentation impériale (Paris: Ed. Oeil, 1993); François Joyaux, La tentation impériale 
(Paris: Imprimerie nationale, 1994); Simon Serfati, La tentation impériale (Paris: O. Jacob, 2004); and 
Josef Joffe, Hyperpuissance : la tentation impériale de l’Amérique (Paris: O. Jacob, 2007). 


