
7
Recognition through Rights

IN POSTCOLONIAL AND post-Cold War international society, the 
international law of recognition is not limited to the legal enshrinement 
 of the objective principle of cultural diversity. It also takes the form of 

individual or collective subjective rights that must be guaranteed within states 
themselves and which protect and promote the identities of individuals and 
groups and put an end to stigmatisation and marginalisation.1 These rights 
are the essential complement to the right of cultural diversity, just as cultural 
diversity is essential to any effective exercise of them.2 The legal guarantee 
of cultural diversity is in itself not enough to recognise what constitutes the 
dignity of each individual, nor their specificity, if this is to be more specifically 
protected. That guarantee must be accompanied by the granting of subjec-
tive rights that endow each individual with specific rights that are binding on 
their states but that also confer on the most vulnerable groups – minorities, 
indigenous peoples – the legal means to preserve their identity against the 
majority groups within states.3

The whole dynamic of subjective rights is therefore at work here and opens 
up both new perspectives and new difficulties. These are to be examined by 
distinguishing several categories of rights and I shall try to show how these 
may be situated within the issue of recognition which casts light on cer-
tain less familiar essential questions. First, we can group together the rights 
bestowed on specific groups or individuals because of their membership of 
those groups: these are the rights of minorities and of native peoples. We can 

1 The recognition of rights has been examined by Honneth and Ricœur, but they emphasised 
the rights common to all (eg civil, political, economic and social) and not specific rights. See Axel 
Honneth, The Struggle for Recognition (New York, Polity Press, 1996) 92 ff and Paul Ricoeur, 
Parcours de la reconnaissance (Paris, Gallimard, 2004) 311 ff. 

2 Conditional upon the interpretation given above to the principle of cultural diversity, which 
cannot be invoked in violating fundamental human freedoms and rights, which would again 
entail the downward spiral of cultural entrapment. See Amartya Sen, Identity and Violence. The 
Illusion of Destiny (New York, Norton, 2006) 103 ff.

3 The underlying objective is also to confer more autonomy on them in the pursuit of their 
personal or group projects. See Axel Honneth, La société du mépris. Vers une nouvelle théorie 
critique (Paris, La découverte, 2006) 254 and Alain Caillé, Théorie anti-utilitariste de l’action. 
Fragments d’une sociologie générale (Paris, La découverte, 2009) 167–68. This shows that inter-
nationally, the issue of the right to be different does not necessarily run counter to human rights 
but may supplement their objective of autonomy of the individual and therefore of the ‘capabil-
ities’ of human beings. 
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then identify the rights conferred on individuals regardless of their member-
ship of a group but working on very different assumptions, and we shall thus 
look at cultural rights, human rights and women’s rights. All these categories 
of rights provide a striking picture of the diversity of practices of recognition 
and of the way in which legal instruments respond to aspirations that are both 
similar and unlike by swinging constantly between the concern to see the dif-
ferences of individuals and groups respected and the concern for protecting 
their equal dignity. 

I Rights of Minorities and Indigenous Peoples

The domination and stigmatisation of certain minority groups is as old 
as the history of human societies. For sure, not all minorities and peoples 
have been stigmatised but even so very many groups have been and still are  
for multiple reasons, be it migration, conflict, colonisation for exploitation 
or settlement, domination, slavery or forced movement of populations. It is 
obvious, too, that colonisation, where it occurred, made this phenomenon 
worse. Settlement colonies led to a complete denial of the identity of native 
peoples, while exploitation colonies often generated ambivalent attitudes, 
marked by a fascination for the Other and a rejection, but which ultimately 
led, all the same, to the marginalisation of colonised peoples and, within 
those peoples, to discrimination among ethnic groups (majority or minority 
groups) to the detriment of others. Precolonial, colonial and postcolonial sit-
uations are inseparable here, for the current claims are the outcome of all this 
history in which past and present are inextricably interwoven.4 Moreover, the 
newly decolonised states themselves denied multiple identities and discrim-
inated against minority groups, tribes or ethnic groups within their territory 
and whom they usually compelled to merge within the wholly artificial mould 
of the nation state. 

But the phenomenon is a global one and involves all domestic societies, 
whichever they may be, the situations being legion and each of them being 
narrowly dependent on context. And so to speak of ‘minorities’, ‘peoples’ or 
‘ethnic groups’ as subjects of recognition is an extremely difficult exercise 
since each country has its own minority groups or peoples and it attaches its 
own historical, legal and cultural references to these descriptions. Inevitably, 
the problem has its repercussions on an international level and on the legal 
instruments that address these questions when the concepts have to be 
defined.5 In truth, the purpose here is not to return to this point at this stage of 
our reflection, but to indicate above all why and how there has progressively 

4 Jean-Loup Amselle, Les logiques métissées (Paris, Payot, 1990). 
5 See Francesco Capotorti, Study on the Rights of Persons Belonging to Ethnic, Religious and 

Linguistic Minorities (New York, UN Publications, 1979).
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emerged in the international arena a specific process of legal recognition of 
certain groups or peoples through the attribution of rights that are specific to 
their members or to themselves as subjects of rights. 

A Rights of Minorities

Apart from a few very special cases like the regime of capitulations in 
Ottoman lands or certain clauses in European treaties designed to protect 
Christian minorities in Protestant or Catholic lands, it was only very late 
on, with the end of the First World War, that Euro-American international 
society recognised the rights of minority groups so as to find a solution to 
the aspirations of the many European minorities to identity. The famous 
principle of nationalities, that crystallised these expectations, had emerged in 
nineteenth-century Europe, especially in the Balkans, with the problem being 
unresolved. After the 1914–1918 War, several peoples found themselves in 
the position of national minorities split among several states and this deeply 
unsatisfactory situation was to accelerate the recognition of certain rights in 
their favour. In his historic 1918 speech enshrining the principle of nation-
alities, US President Woodrow Wilson announced a system of freedom and 
equality for all ‘nationalities’ and seemed to embark upon a true change in 
international relations in favour of minorities and dominated peoples. He 
stated that it was henceforth necessary to recognise ‘the principle of justice to 
all peoples and nationalities, and their right to live on equal terms of liberty 
and safety with one another, whether they be strong or weak’.6

And yet Wilson’s address had already caused tremendous misunderstand-
ing in that, contrary to what so generous a formula suggested, it was not 
universally applicable but addressed solely to the minorities of Central and 
Eastern Europe. Wilson was not speaking about colonised people at all. 
Accordingly, when, further to this address, the Egyptian nationalist leader 
Saad Zagloul wanted to voice the aspirations to autonomy of the colonised 
or semi-colonised peoples in the League of Nations, Great Britain not only 
scuppered the project but also exiled Saad Zagloul and part of the Egyptian 
delegation.7 This was the sorry paradox of an international society that was 
to begin to recognise the rights of some in Europe while continuing to violate 
the identity of others outside Europe. 

Further to the US President’s address, the exercise of the right of peo-
ples to self-determination and the protection and exercise of certain rights 
of European minorities began to be implemented with the five ‘Minority 
Treaties’ of 1919–1920 (Poland; Czechoslovakia; Kingdom of Serbs, Croats 

6 Woodrow Wilson, Address to Congress of 8 January 1918; wwi.lib.byu.edu/index.php/
President_Wilson’s_Fourteen_Points.

7 Karoline Postel-Vinay, L’Occident et sa bonne parole. Nos représentations du monde, de l’Europe 
coloniale à l’Amérique hégémonique (Paris, Flammarion, 2005), 84 ff.
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and Slovenes; Romania and Greece) and the peace treaties of Saint-Germain-
en-Laye (1919, Austria), Neuilly (1919, Bulgaria) and Trianon (1919, 
Hungary). All these treaties were imposed by the victor states on the van-
quished states and on the newly formed states of Eastern Europe after the 
collapse of the great pre-war empires. They were supplemented by several 
bilateral undertakings, a number of unilateral declarations made by certain 
states to the League of Nations (Finland, Albania and the three Baltic states) 
and by the creation in 1919 of a Commission within the League of Nations for 
the new states and for the protection of minorities. Any member could then 
bring before the League of Nations or the Permanent Court of International 
Justice a case of conflict between a minority and a state. The system was even 
extended to individuals in 1926. In terms of recognition, the system enabled 
not just the recognition of the identity of the minority as such – since its 
existence was accepted de facto (but not de jure as a subject of law) – and its 
right to national and international protection, but also the application of the 
principle of non-discrimination and the more specific recognition of certain 
rights granted to its members.8 These rights usually included the right to use 
their own language freely (considered as the priority), the free exercise of their 
religion and the right to specific teaching, especially the right to set up schools 
and to teach in their mother tongue. All these were part of their culture and to 
be duly ensured and supervised as part of belonging to a protected minority. 
Even so, innovative as it was, this set of principles merely instituted an excep-
tional regime as it was only valid for the minorities situated in the territory of 
the vanquished or newly formed states. It did not apply to the minorities of the 
victorious states and to the vanquished minorities, nor, a fortiori, to the other 
minorities or peoples of the rest of the world.9 Although the system worked 
well initially, the 1930s marked its decline with the resurgence of nationalism, 
the advent of fascism and the instrumentalisation of the question of minorities 
for imperialist purposes. The League of Nations system no longer imposed or 
controlled anything. A number of minorities were systematically oppressed or 
assimilated and Hitler’s policy, consisting in annexing Germany’s neighbours 
on the pretext of reuniting or liberating oppressed German-speaking minori-
ties, led to the Second World War.10 This regression explains that while the 

8 From the outset, the recognition of equal dignity (non-discrimination) was associated with 
the recognition of specific rights. This was very clearly stated by the Permanent Court of 
International Justice (PCIJ) in its Advisory Opinion of 6 April 1935 in Minority Schools in 
Albania PCIJ Collection, 1936, Series A/B64, 17.

9 Nor did it apply to all categories of minority. The Treaty of Lausanne of 24 July 1923 
required Turkey to observe the rights of non-Muslim minorities in its territory and Turkey 
therefore concluded that this did not concern the Kurds. Turkey still denies the minority status 
to the Kurdish population today. Similarly, Greece relied on the Treaty of Lausanne to recog-
nise a Muslim but not Turkish minority. This was contested recently in the European Court of 
Human Rights. See ECHR, Tourkiki Enosi Xanthis v Greece, 27 March 2008, Req No 26698/05.

10 See Carol Fink, Defending the Rights of Others. The Great Powers, the Jews, and International 
Minority Protection, 1878–1938 (Cambridge, Cambridge University Press, 2004). 
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League of Nations had wagered on a first form of recognition of minority 
rights, things were different after the Second World War. 

For European minority rights only, the massive transfer of minorities was 
contemplated at the end of the war as a radical and terribly brutal solution 
flouting the most elementary individual rights. In 1946, Winston Churchill 
declared ‘Expulsion is the method which [. . .] will be the most satisfactory 
and lasting. There will be no mixture of populations to cause endless trouble 
. . . A clean sweep will be made.’11

Indeed many transfers were made, notably of German minorities under the 
terms of the 1945 Potsdam Conference in the worst of conditions and in the 
post-war atmosphere of settling old scores. The outcome was a significant 
reduction in the numbers of certain minorities in Europe but the underlying 
problem was still not settled. It was the UN Charter that was to put an end 
worldwide to the system of protection of minorities established by the League 
of Nations. It does not even contain the word minority, an omission which 
was obviously not an oversight since the appearance of human rights inter-
nationally coincided with the provisional disappearance of the special rights 
of minorities. Human rights, which were integrated for the first time into an 
international text with the UN Charter, were to transcend any reference to 
minority rights. They were considered a far more satisfactory alternative for 
international society because they are not based on the idea of membership 
of any particular minority but on the idea of human nature that is common 
to all. They therefore reflect a model of protection that does away with all the 
cultural, religious or linguistic differences that characterised minorities and 
that were perceived, in 1945, as engendering violent and nationalistic claims 
that were deeply destabilising for the integrity of European states and for the 
world. So human rights alone are included as an objective of the UN Charter 
and they alone were the subject of the Universal Declaration of Paris in 1948, 
while no mention was given to the rights of minorities. From 1945 to 1948, 
from Dumbarton Oaks to Paris by way of San Francisco, came a string of 
votes that set aside the question of minorities each time.12 The debates pre-
ceding the adoption of the 1948 Universal Declaration are illuminating testi-
mony to this sidelining. They reveal that an article on the rights of national, 
linguistic and religious minorities was proposed by the USSR but ultimately 
rejected with near general consent. There were two reasons for the rejection: 
the delegates feared that any specific provision in favour of minorities might 

11 Winston Churchill, Declaration to the House of Commons, 15 December 1944. Cited in 
Fabienne Rousso-Lenoir, Minorités et droits de l’homme: l’Europe et son double (Brussels and 
Paris, Bruylant and LGDJ, 1994) 45.

12 See Josépha Laroche, ‘Internationalisation des droits de l’homme et protection des minori-
tés’ in Alain Fenet and Gérard Soulier (eds), Les minorités et leur droits depuis 1789 (Paris, 
L’Harmattan, 1989) 82 ff and Albert Verdoodt, ‘Influence des structures ethniques et linguis-
tiques des pays membres des Nations Unies sur la rédaction de la Déclaration universelle des 
droits de l’homme’ in René Cassin, Amicorum Discipulorumque liber (I), Problèmes de protection 
internationale des droits de l’homme (Paris, Pedone, 1969) 405 ff.
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revive nationalist passions and see the whole of the new international order 
implode; and more incidentally that a discriminatory category might be set 
up for minorities differentiating the case of their members from any other 
individual. The fact is that while members of minorities were denied any spe-
cific rights, the principle of non-discrimination was, by contrast, contained 
in Article 2 of the Declaration, expressly prohibiting any discrimination on 
the basis of language, religion, sex, race or ‘other status’, which implicitly and 
specifically meant the status of members belonging to minorities.13

From 1945 onwards, minority rights were therefore protected primarily 
in the name of two fundamental human rights which are closely correlated: 
in the name of the principle of non-discrimination and in the name of the 
principle of equal rights of members of minorities and the others members of 
the state. International law at the time did not grant special rights to minori-
ties, but it did ensure the members of minority groups equal treatment with 
the members of majority or dominant groups and equal entitlement to the 
same rights. In point of fact, the principle of non-discrimination was already 
applied to minorities in the inter-war years and so did not come as a surprise, 
but while it had been a principle of the pre-war international law of minori-
ties, it became a principle of the post-war international law of human rights. 
It was set out in Articles 1 and 55 of the UN Charter, Article 2 of the 1948 
Declaration and the 1966 Covenants and again in Article 14 of the 1950 
European Convention on Human Rights and Fundamental Freedoms, which 
had similarly excluded any direct consideration of the rights of minorities. 
However, recognising equal treatment of members of minorities and majori-
ties was not enough to ensure the cultural identities of the minority groups, 
nor was it the stated aim. It might even be thought that most states hoped, 
on the contrary, to be done with minorities and their identity claims which 
were viewed as a threat. They hoped that, through human rights alone, it 
might be possible at last to resolve the problem of minorities by no longer 
aiming to maintain minorities as such, but by aiming rather at their successful 
assimilation into society as a whole. From this point of view, the post-1945 
international law of human rights was a resounding failure, for not only did 
human rights and notably the principle of non-discrimination prove wholly 
inadequate in combatting discrimination and the de facto sidelining of many 
minorities, but the attempts to assimilate minorities merely intensified their 
self-segregation by way of reaction. Drawing on the lessons from this failure, 
states, on two occasions, re-orientated international law in favour of renewed 
recognition of special rights for members of minorities, thereby renewing 
with the foundational intuitions and the highly specific legal experience of 
the inter-war years. 

13 International law scholarship of the time confirms this very widely held post-war view. See 
for example Pablo de Azcarate, ‘Protection of Minorities and Human Rights’ (1946) 246 Annals 
of the American Academy of Political and Social Science, 127 ff. 
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The first re-orientation came with Article 27 of the 1966 UN Covenant 
on Civil and Political Rights. It was essential at the time since, for the first 
time since 1945, international law broke with the generalised distrust shown 
towards minorities and explicitly recognised specific rights for persons 
belonging to minorities and in particular the right for members of ‘ethnic, 
religious or linguistic minorities’ to be able ‘in community with the other 
members of their group, to enjoy their own culture, to profess and practise 
their own religion, or to use their own language’. In fact, this provision is 
limited as it imposes a negative obligation on states not to deprive cultural 
minorities of their own cultural life without imposing any positive duty. But 
at least the provision was a sign that attitudes were gradually changing and it 
was to allow these issues to be brought before the Human Rights Committee, 
allowing the Committee to clarify the provision itself by prohibiting forc-
ible assimilation policies and to see it was applied by the states parties to the 
Covenant. A new approach had been opened up, but it was only from the 
1990s onwards that the existence of specific rights for minorities was fully 
reaffirmed in international law, by means of a particularly insightful interpre-
tation of their aspirations. 

The end of the Cold War saw a second and far more decisive re-orientation 
of international law in this direction, wherein the fundamental idea was to 
connect the recognition of specific rights for members of minorities to the 
preservation of their identity and their cultural difference. It was time to 
take stock and experience since 1945 showed that despite the principle of 
non-discrimination and Article 27 of the 1966 Covenant, the same types of 
difficulties arose and it had not always been possible to successfully preserve 
minorities, which remained particularly vulnerable and stigmatised groups. 
Each time, the majority of the state imposed its cultural model by marginalis-
ing minorities and exacerbating their identity claims by way of reaction. It 
is not surprising, therefore, that, in compliance with the new values granted 
to recognition, a reaction took shape after 1989, notably in Europe, but also 
worldwide. Several international legal instruments were adopted which, this 
time, enshrined specific and distinctive rights for members of minorities, 
rights which were therefore based on the explicit recognition of cultural 
identity. They vary in the degree to which they are binding and for the 
time being are mostly European texts. They include the 1990 Organisation 
for Security and Co-operation in Europe (OSCE) Copenhagen Document; 
the Declaration on the Rights of Persons Belonging to National or Ethnic, 
Religious and Linguistic Minorities, adopted by the UN General Assembly 
in 1992; the Copenhagen Criteria set by the EU in 1993 as conditions for the 
Eastern European countries to join the EU, which imposed the protection 
of minorities; and the Framework Convention for the Protection of National 
Minorities of 2 February 1995. 

The 1992 UN Declaration, which was adopted thanks to the accession of 
the new Eastern European states to the UN, which were particularly concerned 
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about managing this problem after the Cold War, remains the only text of 
general scope dealing exclusively with this issue.14 As part of the post-Cold 
War recognition paradigm, the Resolution sets out the question of minorities 
immediately on the terrain of respect for their identity (Article 1), with states 
being compelled to protect and promote it. It sets out the specific rights to be 
granted to members of minorities in order to preserve their identity, including, 
exhumed from the inter-war years, the rights to use their language, to practise 
their religion and to enjoy their own culture (Article 2). In the wake of the 
Declaration, the General Assembly also conferred in 1993 on the Office of the 
High Commissioner for Human Rights the task of promoting and protecting 
the rights of minorities enshrined in the Declaration and to begin dialogue 
with states on this subject, while the Sub-Commission on the Prevention of 
Discrimination and the Protection of Minorities created a working group that 
has become a particularly active forum for dialogue and reflection on the issue. 
To this is added the action of the Human Rights Committee which developed 
an interpretation of Article 27 of the 1966 Covenant that has also evolved in 
this direction and supports the general movement that is thus being deployed 
worldwide.

Even so, most of the essential legal instruments were adopted at a European 
level.15 The end of the Cold War recreated a situation in Europe reminis-
cent of the inter-war years. The break-up of the major Communist states, 
the USSR, Yugoslavia and Czechoslovakia, reshaped Central and Eastern 
Europe into 28 states, most of which have national minorities represent-
ing more than 10 per cent of their population, while new minorities have 
emerged like the Russian minorities outside Russia or Serb minorities outside 
Serbia.16 Now, the post-Communist transition stirred up nationalist feeling 
among most majority peoples and secessionist temptations among certain 
minorities, with the result that it once again became urgent for Europe to 
re-think the question of minorities and to find an appropriate response to 
their desire for recognition and to the need for stability. Tying back in with 
the novel experiences of the inter-war years, the European states developed a 
whole battery of legal instruments in a decade by which they define specific 
rights for people belonging to their minorities. Summarising the essential 
points of the new paradigm centred on the recognition of identities, the 1995 

14 It was drafted in two weeks thanks to the new Eastern European states, while the UN had 
failed to come up with a common text for more than 14 years. It is very general, however, and the 
frequent use of conditional forms heightens its non-mandatory character. Resolution AG/47/135 
(18 December 1992), Declaration on the Rights of Persons Belonging to National or Ethnic, 
Religious and Linguistic Minorities; www2.ohchr.org/english/law/minorities.htm.

15 This does not mean that other states around the world do not try to protect their minorities 
or attribute specific rights to them. See, for example, Rita Manchanda, The No Nonsense Guide to 
Minority Rights in South Asia (New Delhi, Sage Publications, 2009) and Alan Axelrod, Minority 
Rights in America (Washington DC, CQ Press, 2002). 

16 See Hugh Miall (ed), Minority Rights in Europe. Chatham House Papers (London, Council on 
Foreign Relations Press, 1994). 
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Framework Convention for the Protection of National Minorities considers 
in its Preamble that: 

[A] pluralist and genuinely democratic society should not only respect the ethnic, 
cultural, linguistic and religious identity of each person belonging to a national 
minority, but also create appropriate conditions enabling them to express, preserve 
and develop this identity.17

As for the content of special rights of members of minorities, the Copenhagen 
Document, for example, was one of the first post-Cold War texts adopted 
in this domain and it indicated the main rights, which were often taken 
from binding texts.18 In its Part IV, it recalls first of all the principle of  
non-discrimination as a human right to be applied to all people belonging  
to minorities. But it supplements the statement of this right by a whole series 
of specific rights that members of minorities were recognised as having and 
that states must observe. These rights included the right ‘to express, pre-
serve and develop their ethnic, cultural, linguistic or religious identity and to 
maintain and develop their culture in all its aspects’ (Article 32), the right to 
use their mother tongue (Articles 32.1 and 32.3), the right ‘to establish and 
maintain their own educational, cultural and religious institutions’ (Article 
32.3) and to seek public assistance to this end (Article 32.2) and the right 
‘to profess and practice their religion’ (Article 32.3). To all these rights there 
corresponds a positive duty of the state to implement them and ensure them, 
which entails taking account of their economic and social aspects. 

One should not underestimate the scope of such rights and the magnitude 
of the shifts they reflect in legal terms. First of all, the new international law 
of minorities ties in, as said, with the law of the inter-war years on minorities, 
but integrating it decisively in the new paradigm of recognition, for while the 
rights of minorities had been conceded after 1918, it was primarily because 
of the new distribution of territory which had been made at the time and not 
directly to protect any right to be different. This was a complete turnaround 
compared with 1945 and 1948. Contrary to what had been attempted after 
1945 and was often prompted by an implicit will to assimilate minorities, the 
question is no longer one of preserving minorities through the same rights 
granted to all, without discrimination, but of protecting them, too, through 
specific rights conferred on persons belonging to minorities, and therefore 
precisely because they do belong to minorities. In response to the minorities’ 
need for recognition, these rights ensure a minority’s particular characteris-
tics and therefore, more fundamentally still, the right for their members to be 
different and to live differently in accordance with their own culture. In other 

17 conventions.coe.int/Treaty/en/Treaties/Html/157.htm. However, the Framework Convention 
reduces the field of protection to national minorities whereas the 1992 Declaration covers ethnic, 
religious and linguistic minorities.

18 Document of the Copenhagen Meeting of the Conference on the Human Dimension of  
the Conference on Security and Co-operation in Europe, 29 June 1990; www.osce.org/odihr/
elections/14304.
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words, it really is a question of officially bestowing a right to be different while 
being equal. While it was thought in 1945 and 1948 that the indiscriminate 
exercise of the individual rights of freedom of speech, thought, religion or 
assembly, which were also recognised as being enjoyed by all, would suffice 
for minorities to live as they saw fit, after 1989, there was a change in legal 
strategy and rights were adopted which, in addition to the formal freedoms 
recognised as being enjoyed by all, directly ensured the exercise of their cul-
tural difference and therefore their identity. For example, although the same 
right to free speech may be applied without discrimination, experience shows 
that it does not answer the concern of linguistic minorities for the protection 
of their languages.19 By contrast, the existence of a special right to teach and 
speak one’s language will preserve it sustainably as it creates the condition 
for its effective use over time. In this respect, the 1992 European Charter for 
Regional or Minority Languages even affirms that the use of a regional or 
minority tongue in public and private life is an ‘inalienable right’ (Preamble).20 
It should be emphasised that these changes mean that the principle of non-
discrimination has itself been the subject of new interpretations converging in 
this direction as these interpretations take far more account of the diversity of 
concrete cultural situations of individuals than was the case before, with the 
result that the aim is no longer to treat different people equally but to treat dif-
ferent people differently because they belong to a minority.21 There probably 
remains the tricky question of how to find a satisfactory articulation between 
this principle of non-discrimination (always affirmed by way of priority) and 
the specific rights of minorities, because the question is never clearly defined 
and may raise particularly delicate problems of interpretation and applica-
tion. But what makes the act of recognition both difficult and subtle is its 
capacity to express itself in this articulation, on a case-by-case basis, when it 
is no longer a matter of enclosing minorities within their cultural difference 
but of recognising them as being both ‘equal and different’; and so ultimately 
strengthening their equal standing with ‘majorities’ by combatting the for-
malism of earlier law, which far from being neutral and non-discriminatory, 
invariably favoured majority groups. 

And so it can be seen how, despite a path strewn with many obstacles, the 
rights of minorities have finally been duly recognised in international law, pav-
ing the way towards a new legal arrangement based on difference and which it 
is hard to imagine being ignored nowadays as it corresponds to such a deeply 

19 This is what the PCIJ had already concluded in the inter-war period, when specific rights 
of people belonging to minorities were at last recognised. See PCIJ, Advisory Opinion of 6 April 
1935, Case of Minority Schools in Albania PCIJ Series A/B 17 ff.

20 conventions.coe.int/Treaty/en/Treaties/html/148.htm.
21 See Human Rights Committee, General Comment 23 (1994) on Article 27 (Rights of 

minorities) §6.2: ‘positive measures by States may also be necessary to protect the identity of a 
minority and the rights of its members to enjoy and develop their culture and language and to 
practise their religion, in community with other members of the group’; www.unhchr.ch/tbs/doc.
nsf/(Symbol)/fb7fb12c2fb8bb21c12563ed004df111?Opendocument.
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rooted requirement of minorities but also of the times we live in. The scope 
of the changes that have come about since 1945 in this area should not hide 
a restriction of a general order that still prompts much discussion: the fact 
that the rights recognised are individual and not collective rights, that is, they 
are enjoyed by individuals insofar as they belong to a minority and not to the 
minority itself as a subject of law in its own right. The non-recognition of a 
collective right should not come as a surprise since it is in accordance with 
the very old and not groundless fear that such collective rights would open  
the floodgates to a desire for secession of the new subject of law formed by the 
minority. That is also why, a fortiori, the right to self-determination of minori-
ties is never recognised nor the right to internal self-determination, except for 
very ancient national minorities. The international law of minorities has been 
constructed historically on the basis of a difficult balancing act between the 
observance of the sovereignty of states and the necessity to grant certain rights 
to the minorities in their territory, and this double foundation explains why the 
individuals alone are recognised as having rights. But some observers fear that 
this time the minority as a group might vanish in the end. While the problem 
remains a real one, especially for small minorities, individual rights may work in 
favour of maintaining the group: although the minority itself is not recognised 
as a subject of law, it is clear that the rights of members of minorities are no 
less dependent on the capacity of the minority to be able to protect its group 
identity and culture in the interest of all its members, with the result that the 
recognition of individual rights for the members of minorities entails the pro-
tection of the group as such and strengthens its status as a minority.22

B Rights of Indigenous Peoples

Testifying in turn to this new favour currently enjoyed by recognition, the 
actions undertaken for the rights of native peoples, perhaps more than the 
actions for minorities, enhanced awareness that some groups had been par-
ticularly stigmatised for hundreds of years and still were, and that such a situ-
ation was not only troubling but simply unacceptable in respect of the new 
contemporary values and the post-Cold War requirements of international 
social justice. Native peoples, who were weaker and more vulnerable than 
the subjected populations in exploitation colonies, were particularly hard hit 
with, in the space of four centuries, the almost complete despoliation of their 
lands and the disappearance of 85–90 per cent of their numbers.23 As a result, 

22 The international law of minorities does, however, have its dark side. See Patrick Macklem, 
‘Les droits des minorités en droit international’ in Hélène Ruiz-Fabri and Michel Rosenfeld (ed), 
Repenser le constitutionnalisme à l’âge de la mondialisation et de la privatisation (Paris, Société de 
législation comparée, 2001) 233–59.

23 Even worse, some were not just exterminated but completely erased from memoires, like 
the Arawak of the Caribbean. See Elazar Barkan, ‘Genocides of Indigenous Peoples. Rhetoric of 
Human Rights’ in Robert Gellately and Ben Kiernan (eds), The Specter of Genocide. Mass Murder 
in Historical Perspective (Cambridge, Cambridge University Press, 2010) 117. 
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they now present themselves to the international community as ‘survivors of 
history’, as per the rallying cry of the Australian Aborigines at the time of 
the celebration of the bicentenary of British colonisation in 1988: ‘We have 
survived!’24 Even so, one must again measure the substantial changes that 
have come about in this respect which pertain to the same profound change 
in attitudes and behaviours in this area, but also to a particularly shocking 
situation of historical injustice.

Indigenous peoples have been defined as the descendants of those who 
inhabited a territory before the advent of settlement colonies, which then 
completely subjected them. They are numerous throughout the regions of the 
world, including in Africa where some particularly vulnerable groups like the 
pastoral and hunter-gatherer communities aspire to be recognised as indig-
enous peoples.25 The communities with the highest media profiles, however, 
are the indigenous peoples of South America and those colonised by English-
speaking populations. For a long time, however, international law debated 
only the fate and standing of colonised peoples outside the mother country 
and ignored indigenous peoples, who were considered to come within the 
strictly internal jurisdiction of states. While the former finally achieved their 
independence at the time of decolonisation in the 1950s and 1960s, the latter 
continued to directly suffer the discrimination and disregard of the majority 
group, and were very brutally subjected to cultural, political and economic 
domination. However, as early as 1947, Belgium had excoriated the differ-
ent legal and political treatment of non-self-governing peoples depending 
on whether or not they were characterised as colonies.26 Only territories 
that were separate from the mother country and inhabited by peoples with  
specific cultural and ethnic features were considered to be colonies and as 
such were entitled to the protection of the Charter. Conversely, other non-
self-governing peoples, dwelling within sovereign states, enjoyed no inter-
nationally defined protection. But why, Belgium asked, was no obligation 
imposed on the former settlement colonies? Why did the UN not control 
the way in which India treated the Nagas, the United States the native North 
Americans, Canada the Eskimos or New Zealand the Maoris, when it super-
vised the way states acted with respect to the colonies and territories covered 
by Chapters XI and XII of the Charter? As a colonising country itself, Belgium 
was not acting without self-interest but its proposal did at least expose the 
cynicism of some states that took an anticolonial moral stance while continu-
ing unabashed to completely dominate the native peoples whose land they 

24 Bouda Etemad, Crimes et réparations. L’Occident face à son passé colonial (Paris, Ed A Versailles, 
2008) 119. 

25 See International Processes. Report of the Working Group of Experts of the African 
Commission on Human and Peoples’ Rights/Indigenous Populations/Communities; www.
iwgia.org/publications/search-pubs?publication_id=116.

26 See Jean Salmon, ‘De la thèse belge sur les peuples autochtones (1947–1960) à la Déclaration 
des Nations Unies sur les droits des peuples autochtones (2007)’ in Droit, liberté, paix développe-
ment: Mélanges en l’honneur de Madjid Benchick (Paris, Pedone, 2011) 163 ff.
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had colonised of old.27 This attempt to impose the same protective regime 
on indigenous peoples proved to be in vain and it was only much later that 
things began to change.

Progressively from the 1980s onwards, awareness of the need for a special 
regime for indigenous peoples spread to the entire international commun-
ity. The indigenous populations concerned were behind a whole series of 
actions and initiatives that have been termed the ‘indigenous peoples’ move-
ment’, which successfully drew media attention to their cause and promoted 
it within their respective states and then internationally. In 1982, Ecosoc set 
up a UN Working Group on Indigenous Populations which was to be the 
keystone to the promotion of the rights of indigenous peoples internation-
ally. True, a Convention 107 had been adopted by the International Labour 
Organisation (ILO) in 1957 on indigenous peoples, but it provided for their 
straightforward political assimilation, which was broadly denounced. It was 
superseded by a new Convention 169 adopted by the ILO in June 1989 on 
tribal and indigenous peoples which, in keeping with the undercurrent that 
swept the post-Cold War world, sought to replace the integrating and pater-
nalistic perspective of Convention 107 by a policy that respected the customs 
of native peoples and their cultural identities. The change in outlook between 
the 1957 and the 1989 Conventions in itself summarises the shift in atti-
tudes towards groups and cultural identities and attests again to the advent 
of the recognition paradigm into the contemporary world from 1989. In the 
wake of Convention 169, under the decisive impetus of the Vienna World 
Conference, 1993 was declared International Year of the World’s Indigenous 
People and a first International Decade of the World’s Indigenous People was 
declared by the UN in 1995. 

Like minorities, most indigenous peoples do not seek to escape completely 
from state tutelage but to secure recognition of their existence and of their 
trampled historical rights, to recover control over their natural resources 
and to put an end to the stigma and social disregard to which they are sub-
ject. They call for equal rights but also for the recognition of their collective 
identity and their cultural difference based on their social organisation, their 
relationship to the land, their ancestral customs and their traditional arts. 
Some of them, however, would also like to benefit from the right to self-
determination and a lively debate has arisen over the legal characterisation of 
these groups either as ‘peoples’, and therefore as being capable of exercising 
the right of peoples’ to self-determination, or as simple ‘populations’ with  
no such right.28 In truth, they may be characterised as a people without that 

27 On the violence of this domination in North America on which the international commun-
ity has been silent, see Ward Churchill, Struggle for the Land. Indigenous Resistance to Genocide, 
Ecocide, and Expropriation in Contemporary North America (Monroe, Common Courage Press, 
1993). 

28 Indigenous Issues: Report of the Working Group Established in Accordance with Commission 
on Human Rights Resolution 1995/32, Document E/CN.4/1997/102, 10 December 1996.
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necessarily leading them to the status of independent state, but to a very broad 
degree of internal autonomy as was done for the Inuit peoples of northern 
Canada in 1999. Finally, a Declaration on the Rights of Indigenous Peoples 
was adopted in September 2007 by the UN General Assembly reflecting this 
development.29 It was largely approved, as 143 states voted for it. It recog-
nises indigenous peoples’ right to self-determination in relation to internal 
affairs and to freely determine their economic, social and cultural develop-
ment (Articles 3 and 4), but no mention is made of self-determination in 
respect of external affairs.30 However, it solemnly states that the rights recog-
nised ‘constitute the minimum standards for the survival, dignity and well-
being of the indigenous peoples of the world’ (Article 43) and although it has 
no directly binding value, it is very specific as to the content of the obligations 
it sets out, offering a sound legal basis for UN and state action in this domain. 
As the point of arrival of a long journey towards recognition for peoples who 
until then had been invisible internationally, the Resolution finally attests to 
the general legal movement towards the recognition of cultural identities and 
differences and sets itself explicitly on the ground of the right to difference. 
The Preamble to the Declaration affirms that ‘indigenous peoples are equal 
to all other peoples, while recognizing the right of all peoples to be different, 
to consider themselves different, And to be respected as such’.31 

Those lines capture the spirit of the contemporary process of recognition 
and of what is particularly fertile in it. The terms are emblematic of what 
might be the new formula for living together within international society, 
which has already been evoked for minorities, and that best expresses the 
quintessence of current aspirations: to live ‘equal but different’. This concern 
for equality, while remaining different, is the mark of soft or hard inter-
national law that is concerned for recognition and from it flows, in the same 
way as for minorities, the adoption of specific rights for the members of 
indigenous peoples, on the basis of their belonging to an indigenous group, 
that does not concern the other members of the society. Again, we find the 
now familiar provisions about the right to protection and use of their lan-
guage, their religion, their customs, their traditional arts, their knowledge, 
but also the exercise of their rights to maintain and strengthen their political 
and economic institutions (Article 5), ‘the collective right to live in freedom, 
peace and security as distinct peoples’ (Article 7.2) and very detailed rights 
about their ancestral land and the resources it contains (Articles 26–30), for 
it is known to what extent these resources and lands have been and still are 

29 General Assembly Resolution 61/295 (13 September 2007) UN Doc A/RES/61/295, UN 
Declaration on the Rights of Indigenous Peoples; www.un-documents.net/a61r295.htm. On 
the whole of the declaration, see Stephen Allen and Alexandra Xanthaki, Reflections on the UN 
Declaration on the Rights of Indigenous Peoples (Oxford, Hart Publishing, 2011). 

30 It can even be considered it is prohibited by Article 46 recalling the necessary respect for 
the state’s territorial integrity. 

31 UN Declaration on the Rights of Indigenous Peoples, A/RES/61/295 (n 29).
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plundered and their rights flouted by oil, mining and logging companies. In 
this respect, international and domestic texts tend to more readily recognise 
certain collective rights for indigenous peoples – rights that are conferred 
on the group as a whole as a subject of law. This point is emphasised in the 
Declaration. Despite the fear of thereby prompting growing autonomy of the 
group that might lead to secession, recognising this type of collective rights is 
here a necessity if there is to be any true recognition of their identity and cul-
ture. An example is their relationship to land. Most indigenous peoples have 
a fundamental tie to the land as it defines much of their identity. This relation 
to the land is both material and spiritual since, they claim, the land belongs 
to the group and the group belongs to the land.32 Being compelled to adopt 
the legal discourse on rights to defend their land, they have finally claimed 
a right of collective and not individual ownership. They wish to secure full 
ownership of their ancestral land to ensure its protection but they do not wish 
any individual to enjoy that right. And so it is by taking account of this very 
strong cultural background which is so intrinsically related to their identity 
and to their very being that existing international texts recognise their collec-
tive territorial and internal administrative rights.33

That being so, the practical implementation of such rights is particularly 
limited and runs up against the ordinary provisions of the municipal law of 
the states concerned. This is illustrated by the celebrated Mabo decision by 
the High Court of Australia in 1992.34 Through this case, which was a land-
mark decision for the future development of international law, the Court, 
in a revolutionary move, recognised the Aborigines’ natural right over their 
ancestral land, but, at the same time, ruled out any form of retroactive com-
pensation for spoliation before 1975 and required the Aborigines to prove 
uninterrupted ancestral occupation of the lands claimed in order for a tribal 
land title to be granted. That, of course, excluded the majority of existing 
Aborigines from the outset, who had been duly ‘de-tribalised’ and removed 
from their territories during previous centuries.35

II Cultural Rights

So far, we have evoked the recognition of identity rights through the protec-
tion of the rights of minorities and of indigenous peoples or, in other words, 
because persons belong to specific groups identified as forming minorities 
or indigenous peoples. But might it not be thought that a genuine inter-

32 See Erica-Irene Daes, ‘Final Report on Indigenous Peoples’ Permanent Sovereignty over 
Natural Resources’ E/CN.4/Sub.2/2004/30 and ILO Convention 169, Articles 17 and 18. 

33 See GIPTA, Droits territoriaux des peuples autochtones (Paris, L’Harmattan, 2005). 
34 Mabo and Others v Queensland (No 2) [1992] HCA 23; (1992) 175 CLR 1.
35 Isabelle Merle, ‘La Mabo Case. L’Australie face à son passé colonial’ (1998) 2 Annales, 

Historie, Sciences Sociales 223 ff. 
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national legal policy of recognition presupposes that cultural rights should 
be declared and guaranteed more generally for any human being for the 
simple reason that he or she is a human being? It is clear that the rights of 
minorities or of indigenous peoples are attributed solely on a specifically 
sociological basis, that is, they are dependent upon membership of highly 
specific groups and therefore promote an ethnic and collective conception 
of culture.36 Conversely, individual cultural rights granted without reference 
to any minority or people purport to be much more generally applicable 
because they are recognised regardless of any ethnic, anthropological, lin-
guistic or religious reference. Unlike the rights of minorities and indigenous 
peoples, they are therefore an integral part of human rights which they sup-
plement and deepen in cultural terms. Accordingly, these are rights that are 
given much emphasis by contemporary discussion, but they are not all the 
subject of the same consensus and they are not all legally defined as being 
rights, for their importance used to be underestimated by focusing on other 
rights, whereas their importance is nowadays often overestimated out of 
fear that they might justify excessive claims. In a shorter term perspective, 
they have also suffered from the recognition of the rights of minorities and 
of indigenous peoples which has indefinitely postponed the adoption of a 
general text on them. As subjects of controversy, and marginalised compared 
with other rights, they are no less an essential feature of the new paradigm 
of recognition and of the international law of recognition, and because of the 
questions they prompt, they invite a general reflection on the challenges and 
limits of the right to cultural difference. 

Internally, cultural rights were already the forgotten aspect of human 
rights deriving from the French and American traditions. The singularity 
and particularity they suggested ran counter to the universality and abstrac-
tion of the first generation of rights, especially those proclaimed in the French 
Declaration of 1789. Internationally, the idea of cultural right was none-
theless introduced into the Universal Declaration of 1948. Article 27(1) 
reads: ‘Everyone has the right to freely participate in the cultural life of the 
commun ity, to enjoy the arts and to share in scientific advancement and its 
benefits’. This wording enshrined the right to participate in the cultural life 
of one’s country, a fundamental right in respect to the historical context after 
the Second World War since it was drafted in reaction to the Nazi decrees 
that had prohibited Jews from participating in German cultural life. This 
right to culture was therefore a bare liberty to participate in, create and have 
access to culture, but not a right designed to safeguard the cultural identity 
of individuals, a concept that was very little used at the time. It was the same 
type of cultural right that was recognised some 20 years later with the 1996 
Covenant II on Economic, Social and Cultural Rights. Although cultural 

36 See Mylène Bidault, La protection internationale des droits culturels (Brussels, Bruylant, 2009) 
3 ff.
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rights are mentioned in the title of the Covenant, which seems to bestow 
equal importance on them as for economic and social rights, they are, in 
fact, very much the poor relations. They are defined principally in Article 
15, which takes up in more detail the principle of a right of access, produc-
tion, creation and protection in cultural matters, but they continue to take the 
back seat behind economic and social rights. Besides, this very limited scope 
that was assigned to them is hardly surprising because the Covenants were 
adopted in the midst of the Cold War and culture was a point of constant 
contention between the two blocs and, furthermore, the Eastern countries 
often engaged in political oppression in cultural matters internally. This was 
compounded by the fact that cultural rights were to be bound up with eco-
nomic and social rights alone, and not with civil and political rights, so that 
they were also to suffer from their attachment to rights which, requiring state 
intervention, were already considered as less directly restrictive for states. 
There is nothing surprising therefore that the question of cultural rights was 
little discussed at the time and that it was not until the end of the Cold War 
that they truly came under debate internationally in direct conjunction with 
the resurgence of identity and cultural claims and new expectations with 
regard to recognition. 

The 1993 Vienna Declaration and Programme of Action that closed the 
first major world summit on human rights after the fall of the Berlin Wall set 
out the indivisible and interdependent character of all rights and therefore of 
cultural rights with regard to other human rights (Point 5).37 The Declaration 
was also adamant that states should guarantee and protect the specific rights 
of members of minorities and of indigenous peoples (Points 19 and 20). 
However, there is no provision which nominally concerns cultural rights 
and even today there are no legal texts which deal specifically with them. 
References to cultural rights are therefore found scattered throughout the 
various instruments of international law on human rights and they therefore 
obey separate legal schemes and controls. At a world level, they are provided 
for in particular by the pre-cited Article 27 of the Universal Declaration of 
Human Rights and Article 15 of the International Covenant on Economic, 
Social and Cultural Rights, as well as by a few texts adopted by the United 
Nations Educational, Scientific and Cultural Organisation (UNESCO) such 
as the 1960 Convention on the Fight against Discrimination in Education, 
the 1980 Recommendation Concerning the Status of the Artist or the 
2001 Universal Declaration on Cultural Diversity. They are also found in 
some form or another in texts on minorities and indigenous peoples and 
in the various world conventions on the rights of certain categories of per-
sons such as women, children or migrant workers. The practice of various 
international bodies such as the UNESCO Committee on Conventions and 

37 Vienna Declaration and Programme of Action, adopted on 25 June 1993 by the World 
Conference on Human Rights. See A/CONF.157/23, 12 July 1993; www.unhchr.ch/huridocda/
huridoca.nsf/(symbol)/a.conf.157.23.en.
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Recommendations,38 the UN Independent Expert in the Field of Cultural 
Rights and the UN Committee on Economic, Social and Cultural Rights 
have progressively specified their content, nature and scope, so making them 
as concrete as possible and making good the absence of any specific text 
about them. The convergent action of these bodies, and in particular that 
of a UN Independent Expert,39 attests to the interest there has been in them 
internationally since the end of the Cold War. Regionally, cultural rights are 
recognised by all the legal instruments relating to human rights, in Article 13 
of the Inter-American Declaration of Human Rights and Duties, Article 14 
of the Additional Protocol to the American Convention on Human Rights 
in the Area of Economic, Social and Cultural Rights and Article 17 of the 
African Charter of Human and Peoples’ Rights. The case law of the regional 
courts with jurisdiction for these instruments is also essential in this domain, 
especially the extraordinary case law construction of the Inter-American 
Court that cannot be developed here but which is truly pioneering in the way 
cultural rights are considered and interpreted to protect cultural identities.40

Yet, opinions about cultural rights are not always unanimous, as attested 
to by a 1998 collective UNESCO publication titled ‘Cultural Rights and 
Wrongs’.41 It has to be agreed that the very idea that there can be cultural 
rights specifically is not necessarily obvious since, depending on the concep-
tion one has, different issues and rationales are involved. The points of dis-
cussion relate to the definition of cultural rights as the extension of identity 
versus cultural rights defined as a freedom. Two visions thus come head to 
head that pertain to separate underlying logics but which can be shown are 
not necessarily incompatible and may cross over so that it is possible to rec-
ognise the values of freedom and identity that define a human being. 

On the one side are the familiar rights that can apply in the area of culture 
and that include both pecuniary rights and social rights but also civil liberties 
of freedom of conscience, association, information, creation and expression. 
These are civil, economic and social rights with a cultural component where 
we find the rights of the Universal Declaration and of the 1966 Covenants. 
They are often considered to be related to the existence of a democratic 
regime and an organisation like UNESCO endeavours, in particular since 
the Agenda for Democratisation of the UN Secretary General in 1996, to 

38 Kishore Singh, ‘UNESCO and Cultural Rights’ in Halina Niec (ed), Cultural Rights and 
Wrongs (Paris, UNESCO, 1998).

39 Human Rights Council, Resolution 10/23 of 26 March 2009, ‘Independent Expert in the 
Field of Cultural Rights’. Under the Resolution, the Expert is tasked with promoting cultural 
rights, identifying obstacles to their application, facilitating their implementation in states and 
ensuring coordination with the other UN bodies; ap.ohchr.org/documents/alldocs.aspx?doc_
id=16299.

40 See Antonio Cancado-Trindade, ‘The Right to Cultural Identity in the Evolving 
Jurisprudential Construction of the Inter-American Court of Human Rights’ in Sienho Yee and 
Jacques Yvan Morin (eds), Multiculturalism and International Law (Leiden, Brill, 2009) 477–99.

41 See Halina Niec (ed), Cultural Rights and Wrongs (Paris, UNESCO, 1998). The French 
version published in 2000 is entitled Pour ou contre les droits culturels?
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promote democracy as creating the most favourable environment for the 
exercise of cultural rights. These rights include those relating to the participa-
tion in the cultural life of the state, including in particular the right of access 
and the right to participate in cultural life, freedom of expression and creation 
but also the economic right to protect interests relating to cultural works. In 
the broad sense, these cultural rights are those first recognised internationally 
and that overall, even if they have an economic and social dimension, are 
grounded primarily in the freedom of any human being to make choices in 
cultural matters. 

On the other side, there are more specific rights to participate in a given 
culture, with its practices, its language, its customs or its arts. It is these rights 
that are of particular interest here as they are directly related to the cultural 
identity of human beings to the extent that there is a transition from rights 
related to culture in general to rights related to the protection of cultures and 
the cultural identities of individuals. Some of these rights have been defined 
in an extremely precise and innovative way by inter-American case law, as 
said, but reference might also be made to the Fribourg Declaration to get a 
better grasp of them as they are gathered together in a very short statement. 
This Declaration of Cultural Rights does not strictly have any legal scope as 
it emanates from civil society but, being the outcome of more than 20 years 
of work, it is particularly clear and well thought out and can better delineate 
the nature of cultural rights of this type and the issues arising from their rec-
ognition in what is still a very uncertain area.42 It identifies, as cultural rights, 
the right for any human being ‘to choose and to have one’s cultural identity 
respected, in the variety of its different means of expression’ (Article 3a), 
the right ‘to have one’s own culture respected’ (Article 3b), the freedom ‘to 
choose to identify or not to identify with one or several cultural communities’ 
(Article 4a), ‘the freedom to teach and to receive teaching of and in one’s 
language and in other languages’, and the freedom to establish institutions 
to this end (Article 6) and ‘alone or in community with others’ to participate 
in cultural policies (Article 8). It can be seen from reading these rights that 
they are cultural rights in the narrow sense envisaged through the prism of 
recognition in that this is no longer the register of civil, economic or social 
rights where culture is viewed primarily as creation or freedom of expres-
sion, but the register of rights where culture is viewed in connection with the 
construction of individual identities. Accordingly, they form a category apart 

42 A group of specialists known as the Fribourg Group, in collaboration with UNESCO, 
proposed a Declaration on Cultural Rights in 1998. A new, reworked version was published in 
2007; www1.umn.edu/humanrts/instree/Fribourg%20Declaration.pdf. See also Patrice Meyer-
Bisch (ed), Les droits culturels. Projet de déclaration (Paris, Ed UNESCO, undated) 24 ff. The 
Fribourg Group are from civil society; the group originated from work by the interdisciplinary 
institute of ethics and human rights at the University of Fribourg, directed by Patrice Meyer-
Bisch. It then widened with the involvement of UNESCO and Council of Europe members and 
other members of civil society. It has presented its work and its Declaration on Cultural Rights 
to many regional and international bodies, helping to clarify the issues involved in cultural rights. 
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which is essential and which is neither that of civil and political rights nor that 
of economic and social rights, with which they are all too often associated, 
but which is characterised by a new and common understanding of the con-
cept of cultural identity. This is why it is better to define them and articulate 
them coherently with cultural rights in the broad sense. Without going into 
a lengthy abstract development that would go beyond the framework of this 
study, it has to be shown briefly what they are akin to and distinct from the 
first category of cultural rights in the broad sense and induce us to supple-
ment them by reference to identity. 

These cultural rights in the narrow sense are defined in relation to the 
existence of ‘cultural communities’ that are identified very flexibly as con-
stituting the social and cultural environment within which people flourish 
in keeping with their own values and cultural codes. The existence of such 
communities is so obvious for many countries that there is hardly any need 
to labour the point in order to attest to their importance and their reality, but 
it is sometimes denied by states, with France being among the frontrunners, 
which do not wish to recognise the existence of such cultural communities 
out of fear of seeing ghetto communities developing and of compartmental-
ising individuals. In truth, the argument relies on a strictly communitaristic 
definition of community, that one is certainly not forced to follow as it is so 
rudimentary and confined to a purely negative meaning from which nega-
tive effects are inevitably inferred. ‘Cultural communities’ may be perceived 
in quite a different way, as open, permeable sets that come in many forms, 
ranging from regions to occupational spheres, and therefore dismissing any 
communitaristic conception of community as contravening cultural rights 
themselves.43 To this end, it is necessary even so to clarify the de jure rela-
tions between the individual and the community because they raise the most 
problematic aspect of the new category of cultural rights. The question is 
whether the individual is free with respect to his cultural community and 
the exact nature of the cultural rights connected with that community. In 
this legal debate, the Fribourg Declaration takes a position for a very liberal 
interpretation of these rights that raises questions. It formulates the right to 
cultural identity as a freedom, making it possible to choose both one’s cultural 
identity (Article 3a) and whether or not one belongs to a community (Article 
4a). Now, in point of fact, such a position, for which the underlying reasons 
and the cogency of the argument are understandable, seems excessive to me 
since it is not readily compatible with what is known about the constitution 
of identities. It is far from certain that one’s cultural identity can be the result 
of an entirely free and deliberate choice in that it is the cultural contexts in 
which we live that form that identity. It is precisely in that that we connect 
identity and community, namely that our identities are not constructed in 

43 On the different possible conceptions of ‘community’, see Michael Sandel, Liberalism and 
the Limits of Justice (Cambridge, Cambridge University Press, 1982) 147 ff.
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the abstract but principally in connection with groups, communities, cul-
tural circles that may be manifold but that are already there and that must 
be recognised and protected by the state since they are the objective condi-
tion for the constitution and flourishing of the identity of each individual. 
That does not mean that the cultural rights to identity are collective, they are 
individual rights but they have the particularity of presupposing a cultural 
community that is recognised as a prior given to the constitution of a situ-
ated individual. And so, without subscribing to a communitarian standpoint, 
it is doubtful that we can really speak of freedom of choice for one’s identity 
in the strong sense of the word.44 Between those who consider that one can 
only discover one’s ident ity, which is fully determined by cultural communi-
ties, and those who assert that identity is solely the outcome of a deliberate 
choice, there is, it seems to me, room for a less coarse perception by which 
the formation of identity is a construction that is done through pre-existing 
communities but which may then develop through discovery of and contact 
with other communities and cultures, or even in accordance with the policies 
which identity may serve.45 

From this it can be seen, by contrast, that the Fribourg Declaration is 
quite right in suggesting that the identity of individuals is never fixed and 
unique but is constructed, plural and evolving. Postmodern critical theory 
has enabled us to understand that while identities are rooted in natural giv-
ens (ethnic groups) or a cultural heritage (religion, language), they are also, 
in part, constructions that vary over time depending on the context in which 
they develop and the strategies that drive them.46 On their side, the social 
sciences have taught us that the individual tends to define himself by multi-
ple forms of belonging, overlapping various communities or cultural spaces 
and it is only in the framework of totally closed or radically traditionalist 
commun ities that the human being defines himself regressively by member-
ship of a single culture.47 This entrenchment of identity, which is legitimately 
feared by all, would violate not just the plural dynamics of identity, but would  
also work to the detriment of the ‘patriotic’ or ‘national’ identity of the state, 
that is, to the detriment of the shared common values of the community. 
An essential right arises from this, which is invariably recalled for minorities 
and indigenous groups, which is the right of any person to leave his com-
munity and which shows as clearly as can be the ultimate value attributed to 
freedom within the scheme as a whole. A cultural community, a minority or 
an indigenous people cannot claim in international law, in the name of the 
protection of their common cultural identity, to impose on their members 
customs and usages that some no longer wish to accept and they must leave 

44 See Will Kymlicka, Les théories de la justice (Paris, La découverte, 1990) 226 ff.
45 Joan W Scott, Théorie critique de l’histoire. Identités, expériences, politiques (Paris, Fayard, 2009) 

129 ff.
46 ibid 129. 
47 Sen, Identity and Violence (n 2) 1 ff.
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them free to leave the community so that they may develop their identities 
as they wish.48

Contrary to what one might infer, this does not result in a depletion of 
cultural identities but, on the contrary, in a flourishing of these identities 
for freedom comes here to preserve the possibility of seeing one’s identity 
develop. More generally, it can be seen that the two categories of cultural 
rights are mutually reinforcing because their effects converge. The first cat-
egory of cultural rights, cultural rights in the broad sense, the freedom to 
create, freedom of conscience and freedom to protect one’s work, are neces-
sary to achieving cultural identity rights as they give concrete effect to the 
possibilities of protection but also of furthering one’s identity and expressing 
it by leaving everyone the freedom to make their own cultural choices. The 
second category of rights, cultural rights in the narrow sense, allows the hold-
ers of these rights to positively protect the qualities that make their identity 
and their culture the thing that not only makes them flourish but increases 
their autonomy and therefore also their opportunities to make free personal 
choices corresponding to their true aspirations.

Those who call for a general recognition of cultural rights internationally, 
in a single legal instrument, in both the narrow and the broad sense, consider 
that such recognition would fill the gap in the international law of human 
rights in this area insofar as cultural rights have not yet sufficiently guaran-
teed what makes the singularity, particularity and difference of any human 
being. According to this perspective, cultural rights are not perceived as 
opposing human rights based on the equal dignity of people but, on the con-
trary, as an extension of them as they are something that furthers the equal 
dignity of human beings. So not recognising such cultural rights amounts to 
an infringement of this equal dignity, while by recognising them, it can be 
hoped that people will not feel disregarded and so turn in on themselves.49 
Far from leading to any self-segregation, cultural rights therefore arguably 
promote the integration of people into a given society. In addition, it is 
interesting to observe that the holders of these cultural rights take the exact 
opposite stance to those who reject them and emphasise that recognising 
specific rights relating to the cultural identity of any human being means 
that their equal dignity can be more readily respected and is not a source of 
potential conflict as it eases and fosters relations between people who, thanks 
to law, feel their identity and their cultural choices are respected. In truth, 
the danger of use for conservative or radical traditionalist purposes cannot 

48 This is generally termed the ‘right to exit’. It is essential but not without difficulties if one 
reasons in terms of the survival of small communities. On minorities, see Patrick Thornberry, 
Minorities and Human Rights Law (Lenders, Minority Rights Group, 1991). 

49 As Emmanuel Decaux states, cultural rights are not part of ‘closed societies’ but, on the con-
trary, are part of ‘open societies’, open to the mixing of cultures and identities: Emmanuel Decaux, 
‘Preface’ to Mylène Bidault, La protection internationale des droits culturels (Brussels, Bruylant, 
2009) XI.
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be ignored and is a dark side since identity is also a reconstruction that can 
serve diverse political interests and give rise to conflict-oriented usages which 
the legal recognition of rights cannot prevent, or may even enhance if it is 
diverted from its original purpose. This is a point that has been highlighted 
throughout this study, that is, what we call the dark side of law; in order to 
have a more clear-sighted understanding of the rules and practices which, in 
reflecting the demands of social justice, are sometimes themselves unfair in 
some of their effects and therefore constitute a problem at the same time as 
they offer a possible solution. 

III Human Rights

The contemporary theme of recognition highlights ‘the complexity of the 
modern idea of humanity’50 as it is conveyed today in international law where 
an attempt is made to take account of the share of humanity that is common 
to all and of the culturally different identities of each individual. But from this 
standpoint, it also prompts the question again of a possible cultural imperial-
ism of human rights and we again stumble upon one of the best known dilem-
mas of contemporary law.51 Does the international law of human rights not 
deny cultural identities and the diversity of cultures by imposing a universal 
standard of Western origin that is not necessarily shared by all? Are the rights 
proclaimed in international texts really universally valid, extending beyond 
cultural divides and binding on all? Although the problem is not a new one, I 
would like to show how its current revival is directly related to the paradigm 
of recognition and to the emergence of a multipolar, postcolonial and post-
Cold War international society that is progressively moving towards estab-
lishing cultural diversity and respect for identities as fundamental principles. 

A Historical Development

The question of a possible cultural imperialism of rights was raised on the 
international stage in Paris in 1948 at the time the Universal Declaration of 
Human Rights was drafted. Human rights arose from the Euro-American 
Enlightenment tradition; they are the highpoint of that culture and of the 
history of European modernity. It was no chance matter, then, that, because 
of concerns of the still dominant European and American powers of the post-
war years, they were to be recognised internationally. But the Human Rights 
Division tasked with preparing the Declaration was fully aware of the prob-

50 Sylvie Mesure and Alain Renaut, Alter ego. Les paradoxes de l’identité démocratique (Paris, 
Flammarion, 1999) 17.

51 See Emmanuelle Jouannet, ‘Between Universalism and Imperialism: The True-False 
Paradox of International Law’ (2007) 17 (3) European Journal of International Law 407–50.
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lem of universalising rights derived from one specific culture and it had iden-
tified many questions bearing on this point. The American Anthropological 
Association (AAA) had filed a report asking that the Declaration should not 
be drawn up solely from the perspective of the dominant values of Western 
Europe and America and that it should not mean the automatic application 
of human rights to other cultures. At the same time, in 1947, UNESCO pub-
lished a report in which its experts attempted to avoid this pitfall by trying to 
identify the common foundations of human rights across the many human 
cultures and civilisations. Space was also given to many non-Western think-
ers who were consulted on their cultural traditions, with the Chinese delegate 
Peng Chun Chang advising the Secretariat to study Confucianism in much 
more depth so as to enhance its view of rights. 

In point of fact, the Universal Declaration was only adopted because of very 
special circumstances: because it was just after the Second World War, it was 
a simple declaration without any binding force and because a common ideo-
logical minimum agreement was still possible between East and West. It was 
passed by the UN General Assembly on 10 December 1948. No state voted 
against it, but among the eight that abstained were South Africa in the days 
of apartheid, which refused non-discrimination between races, Saudi Arabia, 
which contested equality of the sexes, and the Soviet Union, Czechoslovakia, 
Yugoslavia and Poland because of the definition of the principle of universal-
ity of Article 2(1). Besides, there were only 56 states present in Paris since the 
colonised nations were absent. That in itself made it contentious and particu-
larly indecent to make a declaration about ‘recognition of the inherent dignity 
and of the equal and inalienable rights of all members of the human family’ 
and to claim that the Declaration was ‘a common standard of achievement 
for all peoples and all nations’ (Preamble).52 Even if the Declaration did call 
for the application of rights in territories under the jurisdiction of Member 
States (Preamble), even so it thereby legitimated colonisation in a particularly 
insidious and shocking way and therefore both the system of exploitation and 
the deep-seated discrimination between people that it implied.

However, one cannot reduce the 1948 Declaration to these historical cir-
cumstances and ignore its fundamental scope with respect to the processes of 
recognition that are of particular interest here. From this point of view, it is 
not difficult to understand that the particularly ponderous European context 
of the post-war period was decisive and transcended in part the cultural con-
siderations and above all the ideological divides that opposed representatives 
from East and West.53 In reaction to the Nazi atrocities of the Second World 

52 UN General Assembly Resolution 217 A (III) (10 December 1948). Text available at www. 
un.org/en/documents/udhr/.

53 See Emmanuel Decaux, ‘La genèse de la Déclaration universelle des droits de l’homme’ 
(1989) 10 Bulletin de l’Association René Cassin 15 ff and for the entire Declaration and its context 
in depth, see Johannes Morsink, The Universal Declaration of Human Rights: Origins, Drafting, 
and Intent (Philadelphia, Pennsylvania University Press, 2000). 
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War, an entirely new process of international recognition was at work since 
human rights, which were finally proclaimed in 1948, reflect the legal recog-
nition of a human identity common to all through an equal legal status. This 
was of substantial historical scope since for centuries and for many human 
societies, the idea had prevailed that humanity ended with their tribe, their 
region, their culture or their borders.54 The Declaration affirmed from the 
outset ‘recognition of the inherent dignity and of the equal and inalienable 
rights of all members of the human family’ (Preamble, paragraph 1) and 
Article 1 provides that ‘All human beings are born free and equal in dignity 
and rights’. The idea of ‘dignity’ is at the heart of this process as it becomes 
the mark of the part of humanity that deserves respect and recognition.55 
The little known discussions between the Lebanese and Chinese representa-
tives, Charles Malik and Peng Chun Chang, are illuminating in this respect 
as they relate to the ideas of human being, dignity, and equality of rights and 
show the crucial importance that was henceforth attributed to them. They 
are to be rediscovered to understand the state of mind of the time. One can 
perceive a few compromises depending on cultures of which some articles 
bear the mark, but generally a spirit of consensus and universality prevailed, 
because of the circumstances of the post-war period but also because the 
representatives were all trained in Western culture. The ‘international’ dec-
laration as a term was significantly superseded by ‘universal’ declaration and 
so marked the turning point towards the universality of rights. The consen-
sus was secured above all thanks to the recognition of economic and social 
rights alongside civil and political ones, thus bringing about the coexistence 
of European liberal and social traditions of human rights. In the end, there 
was a tangible surge of optimism. The representative for Chile, Hernan Santa 
Cruz, observed: 

I had the very clear feeling that I was participating in an event truly unique in its 
scope in the course of which consensus was achieved on the supreme value of the 
human person, a value that did not originate in the decision of a power of this 
world [. . .] there was [. . .] an atmosphere of authentic solidarity and fraternity 
among men and women of all latitudes, an atmosphere I have never found again 
in any international instance.56

Indeed, it never was to be found again. The Cold War was already under-
way while decolonisation was to give rise to a Third World that had been 
almost absent in 1948, anxious to stand apart from the cultural hege mony 

54 See Claude Lévi-Strauss, Structural Anthropology (New York, Basic Books, 1963) 277 ff.
55 For more on this and the policy of equal human dignity based on reciprocity as the first 

process of recognition, see Charles Taylor, Multiculturalism. Examining the Politics of Recognition 
(Princeton, Princeton University Press, 1994) 47 ff. The 1948 Declaration enshrines the original 
form of liberalism of human rights internationally, which is a liberalism of equal rights. On the 
concept of liberalism of human rights, see Emmanuelle Jouannet, The Liberal-Welfarist Law of 
Nations. A History of International Law (Cambridge, Cambridge University Press, 2012) 216 ff.

56 Cited in Gérard Fellous, Les droits de l’homme Une universalité menacée (Paris, La documen-
tation française, 2010) 204 (our translation).
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of the former colonisers. While the Third World nations were to be divided 
over economic and social questions, they were never so much of one mind 
as when denouncing Western cultural imperialism. At Bandung in April 
1955 they denounced, as a form of cultural oppression, the fact that fun-
damental rights could be imposed on them in a binding way. The final 
communiqué of the Bandung Conference recognises their indisputable 
value but states that ‘the right of peoples and nations to self-determination’  
is ‘a prerequisite of the full enjoyment of all fundamental Human rights’  
(C, 1).57 Five years later, Resolution 1514 (XV) of 14 December 1960 on 
the granting of independence to colonial countries and peoples proclaimed 
that, to ensure ‘universal respect for, and observance of, human rights’, 
an end to colonialism must first be made.58 However, while contesting the 
conditions of its application, the Third World countries rallied definitively 
to the legal discourse on human rights with the 1968 Teheran Proclamation 
and Resolution 32/130 of 16 December 1977 which both reaffirmed the 
interdependence of all rights. The Declaration was itself to inspire more 
than 70 treaties on human rights that have been very widely ratified.59 Now, 
this worldwide rallying consecrated the beginning of a de jure generalisa-
tion of the international law of human rights and the general recognition of 
human beings as subjects of law, holders of equal rights to all other human 
beings, regardless of their sex, ethnic group, skin colour, religion or culture. 
This point is essential to recall even today since the adhesion of almost all of 
the world’s states to the legal discourse on rights is attested to by their inter-
national commitments and is taken up by many international organisations. 
That does not call into question the fact that human rights are originally the 
product of a culture that imposed itself on the world because of Western 
hegemony and a combination of knowledge and power that it established for 
its own benefit. All the same, the adhesion of the countries of the South to 
this discourse marks a decisive step. The states of the North and South, East 
and West have thus legally committed themselves to a long-term process in 
which they are far from able to control all the aspects and from which they 
often try to escape, but, even so, this marks the contemporary tipping point 
that has been pointed out many times – of international law towards human 
beings and no longer towards the state. This phenomenon of recognition is 
now being extended by human rights, that is, where the continuous expan-
sion of the sphere of application of those rights includes ever more areas 
and individuals because of ratifications of international texts and because 
of struggles for recognition conducted concretely on the ground in the face 

57 Asian-African Conference, Bandung, April 18]24, 1955; fds.oup.com/www.oup.co.uk/
pdf/bt/cassese/cases/part3/ch18/1702.pdf.

58 www.un.org/peace/etimor99/a1514xv.pdf.
59 See Antonio Cançado Trindade, ‘La déclaration universelle des droits de l’homme’, United 

Nations Audovisual Library of International Law; untreaty.un.org/cod/avl/pdf/ha/udhr/udhr_e.
pdf.



166 Recognition through Rights

of experiences of exclusion, discrimination or oppression, struggles that 
may even take the form of revolutions like those of the Arab Spring.60 The 
victories that have been won in these fights for recognition are reflected by 
self-respect, which lies at the heart of the feeling of rediscovered pride of 
which Paul Ricœur speaks so finely.61

That being so, as the works prior to the adoption of the 1948 Declaration 
announced, during the Cold War the debates about rights were not about 
culture. Opposition between West and East and North and South crystal-
lised over civil and political rights and economic and social rights, without 
the question of their compatibility with different cultures of the planet really 
being addressed. While the Universal Declaration mixed both types of rights, 
the Eastern camp, followed by much of the decolonised Third World, was to 
invoke the priority for concrete freedoms (economic and social rights) rather 
than the formal freedoms (civil and political rights) defended by the West and 
was to consider achieving them as the prerequisite to the implementation of 
civil and political rights, which needed to be rethought in a communist context 
as they were considered to be bourgeois and backward. The West defended 
the exact opposite position by insisting on the establishment of civil and polit-
ical rights as a priority. Economic and social rights were not considered fun-
damental and some even thought them unachievable. Hence the adoption in 
1966 of two separate Covenants; the first on civil and political rights and the 
second on economic, social and cultural rights.62 Cultural rights were added 
but in fact, as said before, they were of secondary importance. 

The difficult reconciliation of rights with non-Western cultures was not 
ignored, though. As early as the 1960s, the resort to reservations and inter-
pretative declarations was one of the leading legal techniques of states to allow 
them to ratify treaties on human rights while setting aside or interpreting pro-
visions so as to allow their own cultural practices to prevail. The adoption 
of regional instruments on human rights in Europe (1950), America (1969) 
and Africa (1981) was one way not just of making the rights proclaimed at 
world level more effective but also of adapting them to a particular regional 
cultural environment. The 1950 European Convention on Human Rights 
explicitly situates the rights it guarantees as part of ‘a common heritage of 
political traditions, ideals, freedom and the rule of law’ (Preamble), while the 
African Charter of Human and Peoples’ Rights affirms that ‘the values of 
African civilisation which should inspire and characterise their [the African 
Union member states’] reflection on the concept of human and peoples’ 
rights’ (Preamble). Accordingly, the case law of the supervisory bodies for 

60 Ricœur, Parcours de la reconnaissance (n 1) 314. 
61 Ricœur citing Joel Feinberg, Rights, Justice and the Bounds of Liberty, Essays in Social 

Philosophy (NY, Princeton, 1980) in Ricœur, Parcours de la reconnaissance (n 1) 315.
62 Some rights, such as the right of property, asylum or to not be deprived of one’s nationality, 

although they were set out in the Universal Declaration, were deliberately omitted from the 
Covenants so that a consensus of opinion could be reached.
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the Conventions was to draw on shared national traditions and regional cul-
tural values in interpreting the common rights of the states parties.

But it is only since the end of the Cold War that the cultural question 
has truly emerged in the discourse on human rights. The line of confronta-
tion over rights shifted very markedly after 1989 since the question of civil 
and political rights versus economic and social rights divides states far less 
nowadays than that of the place of culture and cultural specificities with 
regard to the universalism of human rights. This shift in concerns after 1989 
in regards to human rights can be explained by the end of the ideological 
confrontation between East and West over social and political rights and the 
beginning of the era of recognition with respect to questions of identity and 
culture, the indisputable repercussions of which are plain to see. The end 
of the Cold War forcefully brought home the idea that human rights must 
necessarily take account of the values and cultures of each individual so as 
not to artificially promote what is considered an overly Western position 
unsuited to the climate in which the rights must apply. This requirement 
grew stronger during the second decade after the fall of the Berlin Wall, 
for, while initially the legal discourse of human rights was the subject of an 
incontrovertible re-enhancement and all-round consensus that had never 
existed before, it subsequently prompted strong criticism. As the post-Cold 
War consensus of opinion broke up, the criticism of the cultural imperial-
ism of human rights surfaced again when they were invoked to condemn the 
cultural and traditional values of certain regions or non-Western states and, 
above all, to justify armed intervention or particularly selective and arbitrary 
condition-bound policies. This is what Bertrand Badie aptly summarises as 
international diplomacy of human rights wavering between ‘ethics and the 
will to power’ and is one of the most obvious dark sides of human rights.63 
Some have seen in this the establishment of a new Western neo-colonialism 
or imperialism, a vector for new ‘civilising missions’ conducted in the name 
of human rights and revealing a cultural ethnocentrism that for the time being 
remains specific to the West: setting up one’s own values as universal values 
and claiming that what is good for the West is good for the World.64 It is only 
when the populations concerned, like the Arab populations of Egypt, Tunisia 
or Libya, themselves seize hold of human rights that a non-hegemonic use 
of these rights is truly at work and they are endowed with their tremendous 
emancipatory power. 

If one seeks to identify more specifically one of the significant moments 
of the post-Cold War emergence of the issue of human rights and cultures, 

63 Bertrand Badie, La diplomatie des droits de l’homme. Entre éthique et volonté de puissance (Paris, 
Fayard, 2002). 

64 See for example Vasuki Nesiah, ‘From Berlin to Bonn to Baghdad. A Space for Infinite 
Justice’ (2004) 17 Harvard Human Rights Journal 75–99 and Makua Mutua, ‘Savages, Victims 
and Saviors. The Metaphor of Human Rights’ (2001) 42 (1) Harvard International Law Journal 
201–45.
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mention can be made of the first great international conference on human 
rights organised in Vienna in 1993 as the event that incontrovertibly sparked 
the first real questions on this topic and, at the same time, was an occa-
sion that celebrated re-found unity in this domain. Although they had been 
roughly handled by the adoption of the two separate Conventions in 1966, 
the indivisibility and interdependence of all rights were proclaimed with the 
adoption of the Conference Declaration and Programme of Action and they 
marked the end of the deadly ideological conflict between economic and 
social rights and civil and political rights. All rights were not to be treated 
‘on the same footing, and with the same emphasis’ (Declaration, point 5), 
familiar wording that in the new context raised the hope that it would at last 
be applied. However, the UN Secretary-General, Boutros Boutros-Ghali, in 
his opening address to the Vienna Conference, warned states against cultural 
claims that had already been manifested and that, in his view, were a new 
challenge to human rights in a post-Cold War world. The primary objective 
of the Conference, he stated, should be clearly to assert an ‘imperative of 
universality’ against the cultural and religious relativism that was spreading 
around the world, by nonetheless taking account of ‘the most challenging 
dialectical conflict ever: between “identity” and “otherness”, between the 
“myself” and “others”’.65

In fact, the debate was only just beginning, for in the dialectic about ident-
ity and otherness which Boutros-Ghali spoke of in the Vienna address, oth-
erness was hardly taken into account in the declaration adopted – other 
than through the rights of minorities and indigenous peoples – because the 
emphasis leaned so heavily on universality. But behind the proclamation of 
unity and universality displayed in the Final Declaration, there appeared 
already, as Boutros-Ghali had observed, numerous calls for human rights to 
make more allowances for all cultures and values. Some of the regional con-
ferences held to prepare the Vienna Conference, and which were supposed to 
reflect the aspirations of the various regions of the world in this domain, had 
already proved to what extent cultural questions were beginning to be seen 
as essential, in particular the Bangkok Conference of Asian countries and 
the Tunis Conference for African states. They were concluded by final dec-
larations fully reaffirming the principle of the universality of rights, but also 
asking that national and regional cultural peculiarities be better integrated 
into the definition and application of rights. Point 5 of the Tunis Declaration 
notably recalled that ‘no ready-made model can be prescribed at the universal 
level since the historical and cultural realities of each nation and the tradi-
tions, standards and values of each people cannot be disregarded’.66

65 Quoted in Fellous, Les droits de l’homme. Une universalité menacée, 87; www.ohchr.org/EN/
NewsEvents/Pages/DisplayNews.aspx?NewsID=7906&LangID=E.

66 Declaration of Tunis of 6 November 1992; www.ohchr.org/EN/ABOUTUS/Pages/
ViennaWC.aspx.
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In the wake of this, the movement continued and a far more aggressive 
policy has been in evidence in recent years which tends to seek to impose 
a vision of rights that is more relativist and more adaptable to each culture. 
Emerging countries like China and Russia and many Muslim countries are 
adopting unilateral, individual or collective declarations, looking to have a 
different interpretation of human rights prevail or even to combat rights in 
the name of observance of their traditions, their civilisation or their religion. 
Although very rare, some political, but not legal, declarations seek to defend 
an alternative version of rights and to dismiss rights as quite inappropriate for 
their own traditions and cultural values. We can cite the emblematic declara-
tion of 1991 on Asian values of a few states of South-East Asia, which was 
over-publicised given the small group of leaders who rallied to it, but which 
is part of the fight against human rights conducted by certain non-Western 
politicians at the helm of authoritarian governments.67 Many declarations by 
the Islamic Conference Organisation (ICO) might also be cited, such as the 
2004 Declaration on Cultural Diversity or the 2009 Declaration on Health 
which, intentionally, make no mention of human rights but emphasise the 
obligations of all, pursuant to Islam, to look to the well-being of each person. 
Nonetheless, apart from these more or less head-on attacks, which remain 
very marginal, most declarations still fit in with the legal discourse on human 
rights and seek rather to promote a cultural interpretation of those rights 
which is consistent with the cultures and religions practised. 

Beyond certain political and legal offensives that are instrumentalised by 
authoritarian and radical traditionalist powers, there has emerged much more 
generally a genuine and marked concern for the necessary cultural adaption 
of rights. This concern has asserted itself all the more plainly because the 
correlative demand for recognition by many non-Western states of greater 
respect for their cultures, which was materialised by the 2005 UNESCO 
Conference, could not fail to have repercussions on the way human rights 
are conceived and applied. Besides, it has always been known, although not 
taken into account, that Asian and African societies and the many indig-
enous South American communities generally reflect a community ideal that 
does not match Western individualistic values. They have another way of 
organising solidarity, considering the relationship to religious belief, assum-
ing responsibility and expressing dignity. The result of this is that they relate 
observance of individual rights to respect for legal obligations towards the 
family, district, community, religion or state which are not alienating for 
individuals but, on the contrary, allow individuals to flourish.68 Now, in the 
context of post-Cold War globalisation and the heightened fear of seeing 

67 For a good inside view and discussion on Asia, see Michael C Davis (ed), Human Rights 
and Chinese Values. Legal, Philosophical and Political Perspectives (Hong Kong, Oxford University 
Press, 1995).

68 See for example Keba Mbaye, Les droits de l’homme en Afrique (Paris, Pedone, 2002).
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cultures threatened, such an essential dimension could not be ignored and the 
fact is that this dimension is called for as something that should necessarily be 
integrated into the definition, interpretation and/or the application of rights. 

B Discussions and Solutions

Highlighting these new requirements subjects the international law of human 
rights to a legal rationale that is now familiar to us as it characterises all of 
the international law of recognition. There is an undetected shift away from 
a process of recognition of persons based on the assertion of equal standing 
and equal dignity of each human being, regardless of cultural differences 
among individuals (1948 Declaration and 1966 Covenants), towards a new 
stage of recognition based on cultural differences. The rights recognised in 
1948 and 1966 are supposed to be universally the same; they represent an 
identical set of rights for all which prohibits discrimination on the basis of the 
cultures and traditions of each people. Now, today, on the contrary, it is a 
matter of interpreting and adapting human rights to make them compatible 
with the cultural particularism of each people and to take them into account 
positively. In other words, with regard to rights themselves, an attempt is 
made to shift from a uniform definition or application of rights to a concep-
tion that is ‘hospitable’ to difference.69 This leads to the contemporary, new 
stage of recognition with a transition from formal equality to differentiated 
equality. Were such a development to be confirmed, it would mark a very 
clear change of course in the liberal and universalist model of human rights 
in a multicultural and particularist direction.

The question remains, however, as to how far such expectations can be 
contemplated with respect to the original logic of rights that is encapsulated 
in international texts. To what extent can cultural difference of rights be rec-
ognised without giving in simply to ‘force of prejudice’?70 How can one man-
age, at the same time, the universalist affirmation of rights and the cultural 
and national particularities (Bangkok Declaration), or the idea of refusing a 
single model applicable to all (Tunis Declaration)? Without re-opening what 
is already a very copious case load,71 I shall simply underscore a few possible 
implications for the current topic. 

The first item of evidence to be adduced in this matter is to recall that, for 
the time being, international texts enshrine in the main the primacy of human 
rights over cultures and the cultural values of peoples, groups and individu-
als. This is the side on which all the international instruments on cultural 

69 To take up the term in Taylor, Multiculturalism (n 55) 61.
70 Pierre-André Taguieff, La force du préjugé. Essai sur le racisme et ses doubles (Paris, Gallimard, 

1987), The Force of Prejudice. On Racism and its Doubles (Minneapolis, University of Minnesota 
Press, 2001).

71 For an overview of the abundant literature on this question, see Jack Donnelly, Universal 
Human Rights in Theory and Practice (Ithaca, Cornell University Press, 1989).
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diversity, the rights of minorities or of indigenous peoples and cultural rights 
come down. Further to the UNESCO Declaration, the 2005 Convention on 
the Diversity of Cultural Expressions provides for this necessary compat-
ibility with human rights, by considering that ‘No one may invoke the provi-
sions of this Convention in order to infringe human rights and fundamental 
freedoms as enshrined in the Universal Declaration of Human Rights or 
guaranteed by international law, or to limit the scope thereof’ (Article 2). 
Article 46(1) of the 2007 Declaration of the Rights of Indigenous Peoples 
specifies that the (collective or individual) rights of indigenous peoples must 
be exercised with respect to human rights and fundamental freedoms. This 
primacy is recalled in the various instruments on the rights of minorities, and 
cultural rights themselves are considered as part of human rights and it is 
often specified that the respect for cultural identities and communities can-
not be materialised unless communities and individuals themselves respect 
all human rights. 

This, it will be agreed, does not a priori seem to leave much scope for taking 
on any new expectations in cultural matters, but above all it does not solve 
the problem in that asserting the primacy of human rights does not settle the 
question of their interpretation. For example, in response to the question 
asked above as to whether, out of respect for African or Islamic cultures, 
cultural practices like excision or stoning should be guaranteed, it has been 
seen that the answer seems to be decidedly not, as these are cultural practices 
which, it will be argued, are not compatible with, for example, the prohibi-
tion of inhuman and degrading treatment. However, the discussion can be 
pursued by recalling that it is all a matter of interpretation of what constitutes 
inhuman and degrading treatment and generally a matter of interpretation 
of fundamental rights themselves. Can anyone fail to see that the countries 
where stoning is practised claim its application as consistent with Sharia law, 
which itself guides the interpretation of the most fundamental rights? The 
Declaration of Human Rights in Islam, adopted in 1990 by the ICO Member 
States, asserts that ‘The Islamic Shari’a is the only source of reference for the 
explanation or classification of any of the articles of this Declaration’ (Article 
25).72 At a session of the Human Rights Council in June 2006, a representa-
tive of a non-governmental organisation who dared to denounce stoning was 
expelled and vehemently accused of Islamophobia by numerous Council del-
egates, including those of India and Pakistan. Should this position be taken for 
a valid interpretation of rights in line with the most eminent cultural values of 
the religious culture of those countries, or should it be considered that these 
are the ‘cultural prejudices’ denounced by the Vienna Declaration when they 
entail violence to persons (point 18)? It can be seen that in the inter-subjective 
and still decentralised condition in which international society still finds itself, 

72 Cairo Declaration on human rights in Islam, 5 August 1990; www.unhcr.org/refworld/
publisher,ARAB,,,3ae6b3822c,0.html.
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the impassable legal boundary formed by the most fundamental human rights 
may be meaningless in practice.73

At this stage, there may be complete opposition between a universalist 
conception of human rights and certain strictly culture-based interpretations. 
Some will rejoice in this as there is no longer any fear of a cultural imperialism 
of rights, but it must be admitted that the price to pay does seem particularly 
high in that such a development would mean a complete turnaround of the 
founding principles of human rights and in particular of the originating act 
of recognition from which they flow. The rationale behind such cultural 
interpretations leads to radical differentialism at state level which impedes 
any common interpretation of rights and therefore amounts, in fact, to intro-
ducing a subtle but particularly insidious negation of rights, which is usually 
the true but undeclared purpose of strictly culturalist positions. In this case, 
human rights are no longer rights that are recognised equally to all and shared 
by all, but they become particular rights that are no longer founded on any-
thing but the recognition of the differences and cultures of all. It is no longer 
a matter of living equally and different but simply different, since people are 
only recognised because they belong to a culture and no longer because of 
their shared humanity. But was it not above all through the legal proclama-
tion of the equal dignity of human beings, of their equal value, regardless 
of their differences, that human rights had been marked out in 1948? From 
shift to shift, a complete turnaround in the original rationale of human rights 
may occur, with the result that, replaced in the paradigm of recognition, such 
a development would call into question the gains of the first fundamental 
process of recognition that the 1948 Declaration had achieved and thereby 
fall back into a state of disregard of rights internationally which was the state 
that characterised international society before the Second World War. Or, 
in the dialectic of ‘myself’ and ‘other’ evoked by Boutros-Ghali in his 1993 
Vienna Address, it is the ‘other’ who would win this time since, by a subtle 
subversion of the original spirit of rights, people would come to be defined 
legally in terms of their radical cultural heterogeneity. This would bring us 
back, by an irony of history, to the position of colonial international society 
when otherness and cultural differences trapped individuals and peoples alike 
in irreducibly different legal statuses.

It is hardly difficult, then, to show the dead-ends and even the negation of 
rights to which radical cultural interpretations are intentionally or uninten-
tionally exposed with regard to human rights but, for all that, the question 
of the cultural adaptation of rights has still not been resolved and remains a 

73 Examples from countries of the North might be the execution of minors and the mentally 
disabled in the United States, which long justified this in the name of a cultural practice of 
criminal justice that many observers find incomprehensible (these practices were prohibited by 
the US Supreme Court in 2008); or the death penalty that 138 countries have abolished but 
that Japan, for example, maintains because of the profoundly different cultural context where 
the death penalty is considered an act of human dignity. See Mireille Delmas-Marty, Vers une 
communauté de valeurs? (Paris, Seuil, 2011) 245 ff.
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real problem. From this standpoint, and so as to clarify the issues at stake, it 
seems necessary to understand that one can rightly not go with the ‘strong’ 
culturalist argument, which suggests strict differentialism, while going with 
a ‘weak’ culturalist argument which remains fully relevant if one no longer 
wishes to settle for a strictly liberal conception of human rights that would 
leave no room for the new post-Cold War cultural demands and would not 
seek to de-Westernise those demands in part for the benefit of true cultural 
pluralism.74 It would also be to consider that human rights cannot claim to be 
entirely neutral, as some argue, even if they can be generalised to the whole 
world, and to accept that they remain marked by their Euro-American liberal 
cultural origin, with the result that it is necessary to integrate a ‘hospitable 
variant’75 of these rights that might include cultural differences. Just like the 
classical liberal international law of states, the classical international law of 
human rights is not neutral and through its formalism it favours a certain 
conception of rights that has imposed itself on the world historically. This is 
why we find for human rights in general what has been observed for the other 
domains of recognition; namely, that the recognition of the cultural specifici-
ties of any individual and of their membership to a particular culture may 
make it possible to go beyond the formalism of earlier law and contribute to 
furthering and rendering the principle of the equal dignity of human beings 
more effective by taking into account the cultural dimension of any human 
being.76

In other words, human rights and cultural specificities maintain complex 
relations as they are both antagonistic and complementary and this dialogic 
relationship77 necessarily problematises any dogmatic position, whether uni-
versalist or relativist. It explains why quarrels over the issue are endless, with 
the result that we can at best, as Stuart Hall observes,78 attenuate in practice 

74 Balakrishnan Rajagopal, ‘From Resistance to Renewal. The Third World, Social Movements 
and the Expansion of International Institutions’ (2000) 41 Harvard international Law Journal  
416 ff.

75 Taylor, Multiculturalism (n 55) 62. The distinctions he draws between two forms of liberal-
ism are also relevant internationally. There is thus a shift from strictly liberal liberalism of human 
rights (liberalism 1) to a ‘liberalism 2’, allowing for cultural differences among peoples, but 
without questioning the foundations of equal dignity of individuals and equal rights. This liberal-
ism 2 of the international law of human rights purportedly includes all the specific rights spoken 
of here but also the possibility, evoked here, of cultural definition/interpretation/application of 
rights that is more open to the inclusion of the cultures of all peoples.

76 This presupposes a dialogic conception of the individual in the sense of Paul Ricœur, Soi-
même comme un autre (Paris, Seuil 1990) 11 ff; Oneself as Another (Chicago, University of 
Chicago Press, 1992) who differentiates ‘me’ as ‘identity’ from ‘me’ as ‘individuality’.

77 As defined by Edgar Morin, Introduction à la pensée complexe (Paris, Ed ESF, 1990).
78 Stuart Hall, Identités et cultures. Politique des Cultural Studies (Paris, Ed Amsterdam, 2008) 

407 ff. This is to apply to human rights the ‘comprehensive pluralism’ approach defended by 
Michel Rosenfeld, Just Interpretations: Law between Ethics and Politics (Berkeley, University 
of California Press, 1998) 199 ff. See also the very original approach of Yasuaki Onuma, A 
Transcivilizational Perspective on International Law: Questioning Prevalent Cognitive Frameworks 
in the Emerging Multi-Polar and Multi-civilizational World of the Twenty-First Century (The 
Hague Academy of International Law, 2010).
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the tension between the opposing principles by adopting concrete approaches 
on a case-by-case basis, depending on each context, and thus making fine 
but essential adjustments to rights to enable them to perform their double 
function of recognition. Obviously, the work of the courts is seen here as par-
ticularly significant, whether it be the European, Inter-American or African 
courts. Admittedly, the regional courts do not settle every human rights case 
that comes up, but their role is symbolically decisive in the interpretations 
they give to rights in terms of culturally shared references by the states parties 
to the regional system of protection of rights and in terms of their own cul-
tural interpretation of rights. It is noteworthy that the European Court uses 
the ‘national margin of appreciation’ to allow each state to adapt rights to its 
own culture.79 Worth noting too are certain decisions of the Inter-American 
Court of Human Rights where the Court has taken very close account of the 
values and traditions of indigenous communities in re-defining human rights 
in light of them, even including the right to cultural identity as an element 
of the right to life. It even took account of this in a particularly novel way 
when it determined that compensation should be paid to the widows of a 
polygamous man who was unlawfully killed or allowance for the ‘indigenous 
cosmovision’ between the living and the dead to return bodies and put a value 
on the specific character of the loss incurred.80 In truth, the work of the courts 
remains very marginal on the international stage even today and many other 
concrete approaches are made empirically to attempt, without necessarily 
theorising their action as such, to root rights in each particular cultural soil 
and so attenuate the unresolved tension between universalist and culturalist 
principles. Here we can evoke the idea of conducting a ‘grass roots’ consulta-
tion in some countries, as advocated by Louise Arbour in 2007 when she was 
High Commissioner for Human Rights, whenever a potential reconciliation 
of cultures with the rights set out in international texts was to be discussed, 
not with the representatives of states but with the groups directly concerned 
by the application of rights, vulnerable persons, minorities, women and any 
individual whatsoever, so that they might express how they experienced this 
possible reconciliation. There is much to investigate further on this alterna-
tive path, since it is an approach that has the benefit of relying on reflection 
about deliberative spaces as the locus of construction of identity and on 
reflection about subaltern groups. 

79 This is examined at length in Mireille Delmas-Marty, Le relatif et l’universel (Paris, Seuil 
2004) 64 ff. But it is a solution that is thought quite inadequate by some who wish to adopt 
declarations of human rights adapted to the cultural specificities of certain populations. This is a 
claim, for example, of the Catalans and the Scots. See Stephen Tierney, Constitutional Law and 
National Pluralism (Oxford, Oxford University Press, 2004) 329 ff.

80 See a whole series of cases where the Court, ruling on the merits or on reparations, recon-
ciled cultures and human rights: Aloeboetoe versus Suriname (1993); ‘Street Children’ (Villagran 
Morales versus Guatemala, 1999–2001); Bamaca Velasquez versus Guatemala (2000–2002); 
Mayagna (Sumo) Awas Tingni Community versus Nicaragua (2001); Yakye Axa and Sawhoyamaxa 
indigenous communities versus Paraguay (2006) and Moiwana Community versus Suriname 
(2005–2006). 
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IV Women’s Rights

No one will be surprised that the situation of women has given rise to an 
international legal policy of recognition in that the sexism of every society 
in the world creates constant discrimination against women depending on 
whether they are excluded from certain activities or from the benefit of hav-
ing certain rights that are culturally reserved to men or whether they are 
maintained de facto or de jure in a situation that is subordinate and unequal 
to that of men. With the fight against sexual discrimination affecting women, 
another type of claim has also emerged over the course of history, based on 
sexual identity or gender.81 This was to give rise to several legal responses 
before and after the Cold War and nowadays constitutes a forceful challenge 
to the old classical liberal international law. 

A The Principle of Equality and the Fight against Discrimination

Although claims relating to such discrimination are long-standing, they were 
not to be taken into account internationally until after the Second World War 
via a whole series of legal provisions and instruments that were to attribute 
growing scope to them within the international arrangements on human 
rights and were to confirm the recognition of equal dignity of women as 
subjects of law. Admittedly, before then certain international conventions 
pertaining to women had been adopted but for the sole purpose of protect-
ing them as particularly vulnerable beings and not to treat them as subjects 
of law equal to men. Among them were the 1910 Paris Convention on the 
Suppression of the White Slave Traffic or the ILO Conventions of 1919 on 
female labour that saw women merely as specific objects of law, as mothers or 
as weaker and more vulnerable human beings than men, and who therefore 
required special measures of protection or specific treatment. Even if they 
made it possible to advance the cause of women,82 those conventions in truth 
reflected a vision that was opposed to any idea of equal status between men 
and women, since the difference in sex served as justification for dealing with 
men and women differently. For its part, the League of Nations roused great 
enthusiasm among feminist associations who shared the new organisation’s 
values and hoped to find in it the means to further their ideas internationally 

81 The UN is far more divided over the general question of sexual orientation and the totally 
discriminatory situation of homosexuals in particular. The Human Rights Council did manage 
to secure the adoption (albeit by a narrow majority) of the Resolution of 17 June 2011 on vio-
lence and discrimination based on sexual orientation and gender identity.

82 See, on the decisive work of the ILO, Carol Riegelman Lubin and Anne Winslow, Social 
Justice for Women. The International Labor Organization and Women (Durham, Duke University 
Press, 1990). 
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and domestically.83 Alongside the Peace Conference, a conference of suffra-
gettes from allied countries and the United States was held, a delegation of 
which had filed a memorandum with the drafters of the Covenant summaris-
ing their claims. But while marking an important step in women’s struggle, 
especially because of equal access of both sexes to positions in the organisa-
tion (Article 7 of the Covenant), the work accomplished in Geneva did not 
lead to the adoption of an international legal instrument along these lines. In 
addition, while the principle of equality between men and women was obvi-
ously already at the heart of the claims of feminists in the League of Nations, 
it was not until 1945 that such a principle was to be proclaimed internation-
ally. This was because of the new post-war context marked by the entrance 
of human rights onto the international stage but also by the new position 
women had taken during the Second World War. This was compounded, 
more concretely, by the very active role played by certain feminists and the 
Inter-American Commission of Women which received the prominent sup-
port of Eleanor Roosevelt.

Somewhat surprisingly, the principle of equality between men and women 
is mentioned in the UN Charter from the outset, as early as the second 
paragraph of the Preamble. This inclusion is in a particularly prominent 
position in the Charter and all the more disconcerting as it is oddly adjacent 
to that of the equality of nations ‘large and small’.84 The principle of equal-
ity is reasserted indirectly next through several provisions of the Charter 
which prohibit any discrimination based on sex (Articles 1(3), 8, 13(1), 55c, 
68 and 76c) and above all it was to lead concretely to the establishment in 
1946 of the Commission on the Status of Women within the UN, a body 
that was to be crucial in the subsequent fight against sexual and gender 
discrimination. In the follow-up to the Charter, the states did not cease to 
reiterate and deepen their commitment to this end, through texts relating to 
human rights (Universal Declaration, Article 2 and the two Covenants, com-
mon Article 3), the major resolutions and programmes of action from the 
world conferences on women, but also through treaty instruments including 
the Convention on the Political Rights of Women of 20 December 1952, 
the ILO Conventions 100, 103 and 156, and, above all, the Convention 
on the Elimination of All Forms of Discrimination Towards Women of 18 
December 1979 (CEDAW), which came into force in 1981. 

Now, the path that opens up with regard to recognition through these 
various legal instruments, and especially CEDAW, occupies a novel position 

83 See Michel Marbeau, ‘Les femmes de la Société des Nations (1919–1945). Genève, la clé 
de l’égalité ?’ in Jean-Marc Delaunay and Yves Denéchère (eds), Femmes et relations internation-
ales au XXème siècle (Paris, Presses Sorbonnne nouvelle, 2006) 163 ff.

84 UN Charter Preamble: ‘We the peoples of the United Nations determined [. . .] to reaffirm 
faith [in the equal rights of men and women and of nations large and small’. It is worth pointing 
out this strange analogy between humans and states and its implicitly gender-biased orientation 
where the parallel in the comparison between humans and nations means that men are associated 
with ‘large’ nations and women with ‘small’ ones.
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among the different forms of recognition identified so far, as it is halfway 
between the form of abstract recognition of equal rights and that of a right 
to be different, grounded here on sex or gender. This in-between position is 
the end of an empirical search to make the principle of equality as effective as 
possible. However, it presents certain shortcomings that leave the door open 
to other forms of recognition and above all to shortcomings that have led 
feminists, in recent years, to call for far more general reflection on the entire 
international legal system. 

The combat of women internationally has relied primarily on the principle 
of equality recognised in the UN Charter as a form of recognition of their 
equal dignity and of equal rights to men. The legal enshrinement of equal 
standing and the existence of equal rights between men and women is a first 
process of recognition that has already been seen at work as it can ensure that 
the conditions for mutual recognition are founded on equal respect for each 
other as subjects of law and therefore, a priori, it can end the denials of recog-
nition and discrimination of which women are systematically the object. The 
principle of equality thus asserted seeks to thwart the former representations 
of a hierarchical relationship between women and men but also to see that 
the celebrated rights of man should also be the rights of woman and therefore 
be truly applied to all in a universal and undifferentiated manner. In other 
words, the whole objective at this stage is to blot out sex-related differences 
so as to secure uniform application of the same model of rights. When resitu-
ated in the humanist and European philosophy of human rights from where it 
originates, the principle of equality must be understood as a principle of equal 
freedom by virtue of which the same freedom of action must be enjoyed by 
women and men in public and private life. That is, behind the demand for 
equality, there is an equally essential demand for liberty that may be sum-
marised as the right of everyone to enjoy the same fundamental freedoms. 

However, this formal principle of equal liberty was to prove powerless in 
ending sexual discrimination and inequality which were to persist de facto 
because of a structure of male domination that underpinned all societies. 
The problem of formal equality, proclaimed abstractly and generally in the 
post-war texts on human rights, was that while it prohibited the adoption of 
rules that discriminated against women, it still left all the existing material dis-
criminations and the demeaning cultural representations that accompanied 
such discrimination intact, with the result that despite the proclamation of the 
principle of equality, women did not always really accede to the same posi-
tions and could not always concretely exercise the same rights as men. The 
principle of formal equality was at play and still is at play in such a context 
that men are in the end clearly ‘more equal’ than women, as George Orwell 
might put it. Hence, the texts enshrining the principle of universal equal-
ity of men and women and of non-discrimination depending on sex were 
to be considered insufficient in ending the inequalities facing women and 
were subsequently to make necessary the 1979 CEDEW Convention which 
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specifically endeavours to fight actively and no longer passively ‘all forms of 
discrimination’ to which women are subjected in matters of health, educa-
tion, the family and employment.

The fruit of 30 years of labour by the Commission on the Status of 
Women, the Convention on the Elimination of All Forms of Discrimination 
towards Women, is still the most complete international legal instrument 
in this domain.85 The Convention situates its object in the domain of the 
recognition of equal rights from the outset, the beacon and crucial point 
around which all the other provisions must revolve. It deplores that ‘extensive 
discrimination against women continues to exist’, that such discrimination 
‘violates the principles of equality of rights and respect for human dignity’ 
and asks states parties to take all appropriate measures ‘guaranteeing them 
[women] the exercise and enjoyment of human rights and fundamental free-
doms on a basis of equality with men’ (Article 3). From that departure 
point, the Convention sets out a programme of action for restoring equality 
and therefore conditions that allow women to actually enjoy their rights and 
freedoms. There are several provisions for the full enjoyment of civil and 
political rights (with the right to vote, Article 7), but also the opportunity 
to represent their governments on an international level (Article 8) or rights 
relating to nationality so that women are truly recognised as full subjects of 
law. Articles 10, 11, 13 and 16 affirm equal rights in education, employment 
and economic and social activity, marriage and family relations. To this is 
added another vital provision, even if it is often ignored, by which states are 
asked to take measures against cultural patterns that discriminate against 
women (Article 5(a)). In terms of denials of recognition and the negative 
cultural representations for which they are vectors, it is crucial to modify 
such representations if one is to truly counter discriminations and therefore 
combat, beyond legal statuses, the stereotypes and cultural prejudice of all 
kinds, derived from tradition or religion that trap women in a subaltern image 
from which it is particularly difficult to escape. The interpretation of the arti-
cles made subsequently by the Committee on the Convention clarified that 
specific measures of protection, guarantee or positive discrimination were 
not only possible, but also recommended so that states might really combat 
existing discriminations given that the elimination of legal impediments alone 
was insufficient to ensure equal rights between men and women.86 These are 
the celebrated ‘temporary special’ measures provided for by Article 4(1). 
In a general recommendation in 2004, the Committee even considered that 
provided they were temporary, such measures were in fact an obligation and 
not a simple option for states, given the little progress observed in the fight 

85 On the conditions in which it was drawn up against a background of East/West and North/
South division, see Vivianne Yen-Ching Weng, Evolution de la problèmatique des droits des femmes 
dans le système de protection de l’ONU (Paris, PhD thesis Paris 2, 2008). 

86 General Recommendation No 23, §15, 1997, 16th session; www.un.org/womenwatch/daw/
cedaw/recommendations/recomm.htm#recom23.
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against inequalities, authorising the text of the Convention to be bypassed in 
the hope of shifting the line a little.87

In this, there is a very clear shift in the way the questions of inequali-
ties to which women are subjected is contemplated since the principle of 
non-discrimination here materialises the principle of equality which remains 
purely formal. According to a logic that is found to be operative whenever 
formal equality is opposed to real inequalities, it is a matter of only treating 
equally people who are in equal situations, in the case in point women, so 
as to equalise their statuses to give effect to the proclamation of their equal 
rights with men. In other words, there is a need, beyond the proclamation 
of the principle of equality, to adopt specific measures in favour of women 
to realise the principle of equality and to combat the material and social dis-
crimination that women experience daily. This supplementary dimension 
of the principle of equality introduced by the CEDAW Convention is well 
known as it is commonly used in many internal societies where a distinction 
is drawn between the principle of equality before the law and the principle 
of equality through the law. In the first instance, states are asked to abide by 
the principle of equality and so not to introduce any discrimination against 
women through their legislation or regulation; to ensure that sex is not used in 
any way as an argument to introduce inequalities through the law and in the 
attribution and enjoyment of rights. But this first principle is supplemented 
by the principle of equality via the law, which implies special protection mea-
sures or positive discrimination (deliberately or inadvertently) – the tempo-
rary special measures of the Convention – concerning women alone so as to 
offset their actual unequal status with regard to education, health, public and 
political life or public and private sector employment. From which it can be 
seen that, by this means and through the temporary special measures, a sec-
ond supplementary category of women’s rights is now guaranteed, that are 
no longer existing human rights but rights that adapt to the specific condition 
of women by making it possible to lean towards genuine equality, such as the 
right to rely on one’s identity as a woman in order to enjoy more protective or 
more beneficial preferential measures. The paradox is that doing this means 
necessarily taking account of sexual differences in order to adopt temporary 
measures where the aim is to dispense of them in the name of the principle 
of equality. The temporary special measures mean that women are treated 
differently precisely because they are women, trapping them within a condi-
tion from which they are attempting to free themselves. This may crystallise 
frustration and intensify the feeling of stigma. 

These difficulties are inevitable but they are not decisive for the aim is 
not to constitute a set of permanent differentiated rights that confirm differ-
ences, as for minorities or indigenous peoples, insofar as we are primarily in 

87 General Recommendation No 25, §24; www.un.org/womenwatch/daw/cedaw/ 
recommendations/General%20recommendation%2025%20(English).pdf.
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a perspective of a principle of equality that can apply indifferently, regardless 
of people’s sex.88 This is precisely what differentiates the rights we have just 
evoked from a third category of women’s rights which is explicitly based on 
their female identity and for which recognition acts here as recognition of a 
permanent right to difference based on their sex. In support of this option, 
we can cite the CEDAW Convention Article 4, paragraph 2 which provides 
that special maternity measures are not discriminatory measures. In its com-
mentary, the Committee specifies that the non-identical treatment of women 
and men due to their biological differences means the specific measures will 
this time be permanent.89 This new category of women’s rights also includes 
specific rights for women, scattered through various legal instruments, such 
as those concerning maternity, abortion, rape or conjugal violence. Now, it is 
plain to see that this is a whole new perspective and new form of recognition, 
which is similar this time to that of the rights of minorities or of indigenous 
peoples as it is based on respect for what constitutes the specific sexual 
identity of women just as the recognition of the rights of minorities and of 
indigenous peoples was based on respect for their cultural identity. It reflects 
a transition from a claim to equality designed to wipe out sex-based discrim-
ination and to ensure that women enjoy the same standards as men; towards 
an identity-based demand aimed at obtaining a special status, separate from 
that of men. Unsurprisingly, it prompts criticism and much debate over 
female identity. On one side, there are those who fear that highlighting a spe-
cific female identity might inadvertently naturalise or ‘essentialise’ women, 
that is, trap them, in essence, in a biological and sexually stereotyped way, 
whereas much of the contemporary effort of feminists has been to put an end 
to this type of reductionism that reproduces the errors of the past in another 
form.90 On the other side are those who contest there can be any universal-
ism of humankind and who may therefore be led to support the existence of 
rights based on sex differences between men and women and condemn any 
universalist claim of existing human rights or even condemn any policy based 
on the recognition of subjective rights, of any kind, that would supposedly be 
typical of a male conception of ethics and justice.91

88 While accepted at international level through the Convention, this idea is far from unani-
mous internally and even among feminists. It is interesting to read the criticism of French femi-
nists by those from the English-speaking world who claim they fail to take sufficient account of 
the relevance of a policy based on sexual difference. See especially Joan W Scott, Only Paradoxes 
to Offer. French Feminists and the Rights of Man (Boston, Harvard University Press, 1996).

89 Permanent measures at least ‘until such time as the scientific and technological knowledge 
referred to in article 11, paragraph 2, would warrant a review’. General Recommendation No 25 
§ 16; www.un.org/womenwatch/daw/cedaw/recommendations/General%20recommendation% 
2025%20(English).pdf.

90 See for example Elizabeth Grosz, ‘What is Feminist Theory?’ in Carole Pateman and 
Elizabeth Grosz (eds), Feminist Challenges: Social and Political Theory (Sydney, Allen & Unwin, 
1986) 335 ff.

91 For example Carol Gilligan, In a Different Voice. Psychological Theory and Women’s Development 
(Cambridge, Harvard University Press, 1982).
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Although there is the subject matter for a vital debate concerning women, 
it should be observed that, with regard to international law, the existence of 
rights specific to women based on their sexual difference does not for the 
time being call into question in any way the international arrangement for 
the observance of human rights and the general outlook of a universalist 
policy of equal respect and non-discrimination between men and women. 
The 1995 Beijing Declaration, adopted unanimously by all the state repre-
sentatives present, is particular evidence of this as it reaffirmed that women’s 
rights were an integral part of human rights and that equality of the sexes 
was a universal question, awareness of which should be a priority for all.92 
Conversely, the invocation of sexual and biological differences as a basis for 
legal regimes or specific rights for women is raised in a more polemical way 
by those who do not wish to establish a principle of equality between men 
and women. The cultural argument addressed earlier is invoked again in 
this specific context to limit the effects of the principle of equality that many 
states recognise. While declaring that they accept the principle of equality, 
some states completely undermine its effects by arguing at the same time 
that the question of the status and role of women is a cultural fact that stems 
from tradition and religion and must therefore be observed like other cultural 
practices, expressions or facts. Any interpretation aimed at imposing a strict 
application of the principle of equality on them is denounced as amounting 
to imposing a Western cultural model to the detriment of their own model.93 
Some governments recognise women’s rights, albeit in a limited way, and in 
the context of general inequality of status between men and women, where 
notably the idea of equal sexual rights and women’s free disposition of their 
bodies are excoriated. The direct effects of this opposition can be seen in the 
many reservations over the ratification of the CEDAW Convention. It has 
the embarrassing privilege of being one of the international conventions that 
has been most widely ratified and which at the same time is the subject of 
the greatest number of reservations and interpretative declarations aimed at 
modifying its content and the scope of states’ commitments under the treaty. 
It is particularly instructive to compare the 100 or so reservations to this 
Convention with the four fundamental reservations to the 1965 Convention 
on the Elimination of All Forms of Racial Discrimination, a comparison that 
shows how much the fight against racism has become a shared objective of 
states, but not the sexism of societies which remains one of the most univer-
sally tolerated throwbacks to the past. As an example, several of the reserva-
tions and declarations to the 1979 Convention come from Islamic countries 

92 Beijing Declaration of 15 September 1995 (point 8); www.un.org/womenwatch/daw/ 
beijing/platform/declar.htm. Recalled also in the 1993 Vienna Declaration (point 18); www.
unhchr.ch/huridocda/huridoca.nsf/(symbol)/a.conf.157.23.en.

93 See Françoise Héritier, ‘Les droits des femmes dans la controverse entre universalité  
des droits de l’homme et particularité des cultures’ in Jean-Loup Amselle et al (eds), Diversité 
culturelle et universalité des droits de l’homme (Paris, Ed Cécile Défaut, 2010) 19 ff.
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which consider that certain provisions of the Convention should be set aside 
or interpreted in line with Sharia, Sunnah or the Koran, with the result that 
while being parties to a text that combats discrimination, several states may 
in actual fact continue to confer on their female citizens a discriminatory and 
subordinate status based on the difference of sex, which is consistent with 
their religious convictions. There is hardly need to insist on this to understand 
that such a (strong) culturalist position amounts to making meaningless the 
very principle of equality between men and women and the entire philoso-
phy of recognition and of equal respect that drives it, as well as the humanist 
perspective that underpins the scheme of international law that arose from 
human rights. Besides, several of these reservations are of more than dubious 
legal validity as they run directly counter to the object and purpose of the 
Convention.94 One cannot for all that underestimate certain aspects of the 
problem that remain, for, beyond the manipulations of the cultural argument 
by conservative, male powers that maintain sexual inequality for their own 
benefit, the cultural specificities and the North/South divide resound on the 
issue of the recognition of women’s rights and lead to the defence of a ‘weak’ 
culturalist position, which is perfectly legitimate. Third World feminists are 
thus in a situation that is particularly difficult to manage, where they need 
to arbitrate between the traditionalist values of their countries and what they 
consider to be a strictly Western model, to come up with formulas specific to 
the aspirations to equality of women in societies of the South.95

B Post-Cold War Developments: New Demands Relating to Gender 
and the Androcentric Character of International Law

The different legal responses given to sexual inequalities and to the denial of 
recognition of the equal dignity of women do not exhaust all the complexi-
ties of a subject that continues to fuel discussion, especially within feminist 
movements, about sex, gender and sexuality, and new finer and deeper calls 
for recognition have arisen in the last 20 years or so with the ending of the 
Cold War.96 The Fourth World Conference on Women in Beijing in 1995 
brought together more than 40 000 people and marked a turning point in 
the policy of recognition of equality between men and women because of 
the new world context. It is significant of the new post-Cold War concerns 
to see how the Declaration and Platform for Action adopted reinstate the 

94 See the 1997 Report of the Human Rights Committee UN Doc A/42/40, vol I, para 42.
95 See, for example, Celestine Nyamu, ‘How Should Human Rights and Development 

Respond to Cultural Hierarchy in Developing Countries?’ (2000) 41 (2) Harvard International 
Law Journal 381–419; Carol Mohanty, ‘Under Western Eyes: Feminist Scholarship and Colonial 
Discourse’ (1988) 30 Feminist Review 61 ff; Chilla Bulbeck, ‘Hearing the Difference: First and 
Third World Feminisms’ Women’s Studies Conference (University of Melbourne, September 
1990) 3 ff. 

96 See Elsa Dorlin, Sexe, genre et sexualités (Paris, PUF, 2008).
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fight against sex and gender inequality as a ‘condition for social justice’ and 
one of the pillars of what ought to be a ‘fair’ and ‘equitable’ international 
society.97 Moreover, the feminist movements gathered in Beijing managed 
to develop awareness of the need to shift attention, which had been focused 
on the sexual identity of women, towards a broader context of gender or 
‘social sex’. Since the take-off of gender studies, there has been growing 
awareness of the importance of gender, that is, of the cultural and social roles 
that supposedly correspond to biological sex and to the fact it has an effect 
of domination and stigmatisation of women. So it was necessary in Beijing 
to combat on the international stage not just the discriminations relating to 
biological sex but also the discriminations relating to gender and so to act 
on the social structure of societies as a whole and on the dominant cultural 
patterns insofar as they too perpetuate very deep-seated inequalities in male/
female relations. Since Beijing, the reference to gender discrimination and to 
gender mainstreaming has supplemented the sex-specific approach that has 
become ubiquitous in the discourse of the major international and regional 
organisations.98

In order to escape from such traps, a final series of criticisms have devel-
oped internationally, which this time are far more radical and challenge all 
classical liberal international law. The deconstructions of gender and of its 
pernicious effects bring about a realisation that the recognition of the equal 
dignity of women, of their equal rights and gender mainstreaming cannot 
be fully effective unless they are part of a world where, on a global scale, 
mental, cultural and symbolic representations that make women inferior and 
marginalised will disappear. These overall patterns of representation form 
a deep cultural structure which, like the neoliberal economy in the face of 
international development law or cultural diversity, biases the effects of the 
international law of women’s rights. The policies of equal respect but also of 
gender mainstreaming even become lures if they are part of an inter national 
legal system that itself continues to be entirely sex-based or generically  

97 Declaration and Programme of Action of 15 September 1995; /www.un.org/womenwatch/
daw/beijing/platform/.

98 The sex-specific approach was initiated by the Vienna Programme for Action (§37) which 
asks that allowance be made systematically in all areas of UN action of the male/female question. 
See for example ‘Review and appraisal of the system-wide implementation of the Economic and 
Social Council’s agreed conclusions 1997/2 on mainstreaming the gender perspective into all 
policies and programmes in the United Nations system’, Report of the Secretary-General, UN 
Ecosoc, Substantive Session 2004, UN Doc E/2004/59 (2004). Some contemporary English-
speaking feminists go even further, calling not only for the elimination of gender, and therefore 
of any gender-based identity, but also for the deconstruction of biological sex, as in the works of 
Judith Butler, Gender Trouble, Feminism and the Subversion of Identity (New York and London, 
Routledge, 1990) which defends the idea of sexual and gender dis-identification. But this highly 
sophisticated work opens up perspectives that would have difficulty finding their place inter-
nationally where the fact that one is on a world scale, encompassing the diversity of all present-
day societies, means that claims essentially take the form of aspiration to the recognition of equal 
status and rights and the fight against discrimination based on gender and sex.



184 Recognition through Rights

orientated for the benefit of men.99 From this perspective, the international 
law of women’s rights is therefore considered rather inefficient or even as hav-
ing exhausted its possibilities and needing to be extended by legal reflection 
of a far more general order.100 Feminists have highlighted perfectly the many 
limits of women’s rights, including 

(1)  The fact that defining women’s rights in specific instruments leads to 
them being excluded from the main agenda on human rights and to their 
cause being marginalised.101 

(2)  The fact that they make women simple individual subjects with individ-
ual rights, but who are then largely disadvantaged compared with other 
subjects of law in a male-dominated system. 

(3)  The fact that certain rights have been defined without taking sufficient 
account of the specific interests of women, such as rights protecting 
the family and private life whereas these may be at the heart of violence 
and subjection for women, or the freedom of religion which may have 
particularly insidious effects if it leads to the observance of precepts that 
contravene women’s fundamental freedoms. 

(4)  Finally, the fact that they usually mask economic, social and cultural rights 
concerning women although they are equally decisive for women.102 

The outcome is that the recognition that should be granted to women on an 
equal footing with men requires primarily, for some, a double challenge: a 
global challenge to classical international law which, far from being neutral, 
is itself an androcentric instrument and a vehicle for male hegemony, and 
a challenge to ways of thinking and analysing international law, since it is 
only on the condition that their categories and discriminating effects against 
women can be deconstructed that it will be possible to truly take into con-
sideration concerns about women and their vision of international relations 
and of law.103 

Without being able to develop any more subtle analyses here, it should be 
recalled first, as feminists do, that the history of international law is a his-
tory made by men and for men. Men have developed the political and legal 

99 For forceful feminist criticism of UN gender mainstreaming, see Hilary Charlesworth, 
‘Gender Mainstreaming’ (2005) Harvard Human Rights Journal; cigj.anu.edu.au/cigj/people/
staff/charlesworth.php#full.

100 Carol Smart, Feminism and the Power of Law (London and New York, Routledge, 1989) 
138 ff.

101 Hilary Charlesworth, ‘Alienating Oscar: Feminist Analysis of International Law’ in 
Dorinda Dallmeyer (ed), Reconceiving Reality: Women and International Law (Washington DC, 
American Society of International Law, 1993) and Roseline Letterton, ‘Les droits des femmes 
entre égalité et apartheid’ in Mélanges Hubert Thierry. L’évolution du droit international (Paris, 
Pedone, 1998) 292 ff. 

102 Maurice Cranston, ‘Are There Any Human Rights?’ (1983) 4 Daedalus 1 ff.
103 Hilary Charlesworth, Christine Chinkin and Shelley Wright, ‘Feminist Approaches to 

International Law’ (1991) 85 American Journal of International Law 613–45.
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structures internationally in line with their own values and interests and that, 
in addition, if this liberal law was challenged after decolonisation by the new 
developing countries which had been excluded from it until then, it was 
never seriously questioned in regards to its complete obliviousness to women.  
The structures of classical international law rely on states and inter national 
organisations in which women do not figure. They are constantly under- 
represented and left in subaltern positions within states but also in an 
inter national institutional world where it is the criteria of geographical or 
civilisational distribution that is required and not the integration of female 
representatives of half of the world’s population.104 For evidence of this, one 
need only look at the quite derisory number of women who hold positions 
in bodies as import ant as the International Court of Justice, the International 
Law Commission or the UN Security Council. The domination of this male 
elite, which can be traced back to the division of labour within states, means 
that the norms and practices of international law primarily reflect male con-
cerns, interests and ways of thinking. By way of consequence, even though 
the international rules do not try to establish discrimination against women, 
they have been shaped in such a way that they are gender-biased; that is, 
orientated in an underlying way for the benefit of men. As an example, a 
major part of the edifice of international law still reproduces the distinction of 
public law and private law, that is internal to states, and thereby perpetuates 
the exclusion of women, their concerns and their way of thinking, whether 
with respect to armed conflict,105 the law on the use of armed force,106 devel-
opment law,107 environment law,108 international responsibility109 or human 
rights.110 So the recommended solution no longer lies just in the recognition 
of equal status with men nor a right to difference based on sexual or gender 
identity, but also in the concrete possibility for women to have equal power 
to men so as to fully reformulate the norms of the old classical liberal inter-
national law by flushing out the underlying gender prejudices first of all.

104 Despite the progress made thanks to Article 8 of the UN Charter, which has followed on 
from Article 7 of the Covenant of the League of Nations. See Muriel Ubeda-Saillard, ‘Commentaire 
Article 8’ in Jean-Pierre Cot, Alain Pellet and Mathias Forteau (eds), La Charte des Nations Unies. 
Commentaires article par article (Paris, Economica, 2005) V.I, 603 ff.

105 Judith Gardam, ‘The Law of Armed Conflict: A Gendered Regime?’ in Dallmeyer (ed), 
Reconceiving Reality (n 100) 171.

106 Christine Chinkin, ‘Peace and Force in International Law’ in Dallmeyer (ed), Reconceiving 
Reality (n 100) 203.

107 Hilary Charlesworth, ‘The Public/Private Distinction and the Right to Development in 
International Law’ (1992) 12 Australian Yearbook of International Law 190 ff.

108 Lorraine Elliott, ‘Gender, Feminism and the Environment’ Presentation to the Annual 
Conference of the Australian Political Studies Association, Monash University, 29 September–1 
October 1993.

109 Hilary Charlesworth, ‘Worlds Apart: Public/Private Distinctions in International Law in 
Margaret Thornton (ed), Public and Private: Feminist Legal Debates (Oxford, Oxford University 
Press, 1995) 243–60. 

110 Margaret Thornton, ‘Feminism and the Contradictions of Law Reform’ (1991) 19 
International Journal of the Sociology of Law 453 ff.
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The real issue here is that the feminist critique of international law invites 
a thoroughgoing deconstruction/reconstruction of the language, modes of 
analysis and legal categories of international law in a far more radical way 
than any of the Third World critiques of international law that had contrib-
uted to maintaining the pillars of classical international law. While the path 
charted raises many perfectly legitimate questions and while it seems impos-
sible to embark upon it as it upsets the most firmly rooted certainties of inter-
national law circles, it does suggest that the ideal synthesis that is now sought 
in international law between universal rights and individual women’s rights 
will inevitably run up against some form of sexism which, for now, remains 
intrinsically tied to all existing normative and institutional international law. 
In the search for a fair international society based on the recognition and 
reparation of injuries done to identities, the expectations of women are liable 
to be persistently marginalised compared with what are considered more 
essential issues by a world that is still dominated by men. In addition, a sort 
of unhealthy implicit competition may even give rise to old prejudices in this 
domain, as attested to by the declaration of an Indian delegate to the Tenth 
World Conference on Women in 1980 in Copenhagen, who remarked that 
‘since he had experienced colonialism, he knew that it could not be equated 
with sexism’.111

111 Quoted in Hilary Charlesworth, ‘The Sex of the State in International Law’ in Ngaire 
Nafine and Rosemary Owen (eds), Sexing the Subject of Law (Sydney, Law Book Company, 
1997) 251–68. 


